Oceano Community Services District

1655 Front Sureet, PO, Box 599, Oceano, CA 93475 (805) 481-6730 FAX (805) 481-6836
AGENDA
AD HOC COMMITTEE ON BOARD MEETING PROTOCOL
1655 Front Street Oceano
6:30 P.M. Ocbber 6, 2008 Monday
COMMITTEE MEMBERS SECRETARY TO THE COMMITTEE
Bill Bookout, Vice President Patrick J. O'Reilly, General Manager

Vern Dahl, Director

ALL ITEMS APPEARING ON THE AGENDA ARE SUBJECT TO COMMITTEE ACTION
1.  Roll Call

2. Public Comment *

3. Administration Items
a. BOARD MEETING PROTOCOL
Develop recommended protocol for conducting meetings within the District.

Adjournment * Oral Presentation/Discussion

ALL ITEMS APPEARING ON THE AGENDA ARE SUBJECT TO BOARD ACTION

Consistent with the American with Disabilities Act and California Government Code
§54954.2 requests for disability related modification or accommodation, including auxiliary
aids or services, may be made by a person with a disability who requires the modification or
accommodation in order to participate at the referenced public meeting by contacting the
District General Manager or Administrative Assistant at 805-481-6730.

P.O. Box 599/0ceano, CA 93475
1655 Front Street/Oceano, CA 93445
(805) 481-6730 / FAX (805) 481-6836

oceanocsd@oceanocsd.org
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Oceano Community Services District

1655 Front Street, PO. Box 599, Oceano, CA 93475 (805) 481-6730 FAX (B05) 481-6836

The Administrative items will be attached along with the regular Board
Agenda packets on Friday October 3, 2008. '
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Oceano Community Services District

1655 Front Street, PO, Box 599, Oceano, CA 93475 (B05) 481-6730 FAX (805) 481-6436

October 6, 2008

TO: Ad Hoc Committee on Board Protocol

FROM: PATRICK J. O'REILLY, GENERAL MANAGER
SUBJECT: Board Meeting Protocol

The conduct of Board meetings is discussed in Paragraph 2 of the District Rules of
Order (Attachment 1).

Attachment 2 is a summary of procedures used by the Nipomo Community Services
District to manage their Board meetings.

Attachment 3 is a guide to the Ralph M. Brown Act which legislates how public meetings
are to be conducted in the State of California.

THE RECOMMENDED ACTION BEFORE YOUR COMMITTEE is to: by Committee
discussion and public comment, make recommendations to the Board of Directors on
how public meetings should be conducted.
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ATTACHMENT 1

OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

OCEANO COMMUNITY SERVICES DISTRICT
BOARD OF DIRECTORS - RULES OF ORDER

1. OFFICERS OF THE BOARD OF DIRECTORS.

1.1  The officers of the Board of Directors (the “Board”) are the President and Vice
President.

1.2 The President of the Board shall serve as chairperson at all Board meetings. The
chairperson shall have the same rights as the other members of the Board in voting,
introducing motions, resolutions and ordinances, and any discussion of questions that follow
said actions. In addition to such duties as are customarily performed by the chairperson of an
organization, the chairperson shall conduct all meetings in a manner consistent with the
policies of the District and perform the following duties.

(a) Open the session at the appropriate meeting time.

(b) Announce the business before the Board in the order in which it is to be
acted upon. (Announce agenda items and determine the type of action necessary).

(c) Recognize Board members and others deserving the floor.

(d)  State and put to vote all questions which arise during the course of a
Board meeting and announce the Board’s decision on all subjects.

(e)  If reasonable, restrain debate.

§3) Inform and enforce the Rules of Order as they have been adopted by the
Board.

(2) Authenticate, by signature, all acts, orders, and proceedings of the
Board.

(h) Close debate.
) Make all committee appointments subject to Board approval.
1.3  In the absence of the President, the Vice President of the Board or his/her

designee shall serve as chairperson over all meetings of the Board. If the President and Vice
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OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

President the Board are both absent, the remaining members present shall select one of
themselves to act as chairperson of the meeting.

1.4 The President and Vice President of the Board shall be elected annually at the last
regular meeting of each calendar year as follows.

(a) The determination and seating of the President and Vice President shall be the
first order of business after the call to order, roll call, flag salute, and if appropriate, certification
of election and seating of new board members.

(b) The call for nominations for President shall be opened by the President and
nominations shall be received by voice. No nomination needs to be seconded.

(c) Nominations shall be closed upon an approved motion.

(d) An absent candidate may not be nominated and elected unless such candidate has
submitted in writing his/her desire to serve.

(e) Nothing herein shall prohibit a Board member from declining to serve as a Board

officer, in which case, the determination of the officer in question shall be made without regard
to the declining person.

(f) The elected President takes possession of his/her office immediately and his/her
term commences immediately.

(g) After the President is determined, the Vice President shall be determined in the
same manner as the President. The elected Vice President takes possession of his/her office
immediately and his/her terms commences immediately.

(h) Committee, interagency, and other third party body appointments shall be made
by the new President during the first meeting in January or when requested by a majority of the
Directors, subject to approval of the Board.

(1) No committee shall include in its membership more than two (2) Board
members.

(2) “Core” appointments shail be to the Finance Committee, the Fire
Committee, the Personnel Committee and the representative to the South
San Luis Obispo County Sanitary District (SSLOCSD).

(3) The President will automatically be assigned as the District representative
to the South San Luis Obispo County Sanitary District.
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OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

(4) At least one “Core” appointment will be made to each Director unless a
Director declines the appointment.

(5) No more than two “Core” appointments will be made to any one Director.

(6) “Core” appointments will be rotated annually with no Director assigned to
the same “Core” committee, except the SSLOCSD, two years in a row
unless approved by a majority of the Directors.

(7) Other appointments will be rotated on an annual basis if a Director
requests assignment to a specific committee.

(8) No more than one Director who has not previously served as a Director
will serve on any “Core” committee.

(9) Assignment to the Fire Oversight Committee will be made to 2 member of
the Fire Committee unless both primary members of the Fire Committee
decline appointment.

(10) The President shall be appointed as an alternate member to all standing
committees. The Vice President shall be appointed as an alternate for those
meetings where the President serves as a regular member or where the

President is unable, due to scheduling or other conflicts, to attend a commitiee
meeting as an alternate.

(11) The General Manager, or his/her designee, shall be an ex-officic member
of all committees.
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OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

1.5 Any member of the Board may request that an agenda item be included on a regular
or special meeting for the Board to consider whether the President or Vice President shall be
removed and an election be conducted to select a new President or Vice President.

(1) Upon motion and second, the President or Vice President shall be removed from
office as such and an election will be held to select a new President or Vice President if a
majority of the Board votes affirmatively.

(2) The call for nominations for President and/or Vice President shall be opened by

the then acting President and nominations shall be received by voice. No nomination needs to be
seconded.

(3) Nominations shall be closed upon an approved motion.

(4) An absent candidate may not be nominated and elected unless such candidate has
submitted in writing his/her desire to serve.

(5) Nothing herein shall prohibit a Board member from declining to serve as a Board
officer, in which case, the determination of the officer in question shall be made without regard
to the declining person.

(6) The elected President or Vice President takes possession of his/her office
immediately and his/her term commences immediately.

(7) Committee, interagency, and other third party body appointments shall be made

by the new President during the first meeting after his/her election, subject to approval of the
Board.

2, MEETINGS.

2.1  Regular meetings of the Board shall commence at 6:30 p.m. and adjourn by
10:00 p.m. on the second and fourth Wednesday of each calendar month in the Board room at
the District Office currently located at 1655 Front Street, Oceano, CA. It shall be the policy of
the Board to complete meetings, including closed sessions, by 10:00 p.m. unless the majority
of the Board elects to continue past the adjournment hour. If at the hour of 10:00 p.m. the
Board has not concluded its business, the Board will review the balance of the agenda and
determine whether to extend the meeting beyond the hour of 10:00 p.m., continue the
remaining items, or adjourn the meeting to another date and time.

2.2  Members of the Board shall attend all regular and special meetings of the Board
unless there is good cause for absence.

2.3 No action or discussion may be taken on an item not on the posted agenda;
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OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

provided, however, matters deemed to be emergencies or of an urgent nature may be added to
the agenda under the procedures of the Brown Act. Pursuant to the Brown Act:

(a)  Board Members may briefly respond to statements or questions from the
public; and

(b) Board Members may, on their own initiative or in response to public
questions, ask questions for clarification, provide references to staff or other resources for
factual information, or request staff to report back at a subsequent meeting; and

()  Board Members or the Board itself may take action to direct staff to
place a matter on a future agenda.

2.4 A majority of the Board shall constitute a quorum for the transaction of
business. While a majority of the Board is sufficient to do business, motions must be passed
unanimously if only three attend. Only those Board members present at a meeting may vote on
business conducted at that meeting. Members may not vote when absent or by proxy. If a
quorum does not arrive within fifteen (15) minutes of the time the meeting has been scheduled,
it shall be determined that a quorum is not present. When there s no quorum for a regular
meeting, the President, Vice President, or any Board member shall adjourn such meeting, or,
if no Board member is present, the District secretary shall adjourn the meeting.

2.5 A roll call vote shall be taken upon the passage of all ordinances, resolutions,
other matters established by Board policy or state law as requiring solicitation of bids and all
matters involving more than a five thousand dollars ($5,000.00) expenditure by the District.
The roll call vote shall be entered in the minutes of the Board showing those Board members
voting aye, those voting no and those not voting or absent. In calling the roll, the chairman of
the meeting’s name shall be called last. Upon demand by any Board member, or at the
discretion of the President, the vote on any other motion or matter shall be by roll call. Unless
a Board member states that he or she is not voting because of a conflict of interest and steps
down from the dais prior to the discussion of the item, his or her silence, or vote of abstention
shall be recorded as an affirmative vote. Tie votes shall be lost motions.

2.6 A motion to reconsider any action previously taken by the Board must be made

by a Board member who voted on the prevailing side or who had no opportunity to vote on the
original motion.

2.7  Any person attending a meeting of the Board may record the proceedings with
an audio or video tape recorder or a still or motion picture camera in the absence of a
reasonable finding that the recording cannot continue without noise, illumination, or
obstruction of view that constitutes or would constitute a disruption of the proceedings.

2.8  All video tape recorders, still and/or motion picture cameras shall remain
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OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

stationary and shall be located and operated from behind the public speakers podium once the
meeting begins. The President retains the discretion to alter these guidelines, including the
authority to require that all video tape recorders, still and/or motion picture cameras be located
in the back of the room. Artificial illumination and/or flash lighting can be used only during

the “Public Comment” period portion of the agenda and during special presentations such as
awards at the discretion of the President.

2.9 A block of time shall be set aside to receive general public comment. Comments
on agendized items should be held until the appropriate item is called. Unless otherwise
directed by the President, public comment shall be presented from the podium. The person
giving public comment shall state his/her name and general place of residence prior to giving
his/her comment. Public comment shall be directed to the Board as a whole and not to any
member individually or the public. Public comment shall be limited to three minutes unless
extended or shortened by the President in his/her discretion. In order to avoid repetitious
presentations and delay in the business of the Board, whenever any group of persons wishes to
address the Board on the same subject matter, the President may request a spokesperson be
chosen by the group to present their position. After public comment has been closed, no
member of the public shall address the Board from the audience on the matter under

consideration without first securing permission to do so from the President or a majority of the
Board.

3. AGENDAS.

3.1  The General Manager, in cooperation with the President, shall prepare an
agenda for each regular and special meeting of the Board. Any Director may call the General

Manager and request an item to be placed on the regular meeting agenda no later than 4:30
p.m. one week prior to the meeting date.

4. PREPARATION OF MINUTES AND MAINTENANCE OF TAPES.

4.1  The minutes of the Board shall be kept by the District Secretary and shall be
neatly produced and kept in a file for that purpose, with a record of each particular type of
business transacted set off in paragraphs with proper subheads.

4.2  The District Secretary shall be required to make a record only of such business
as was actually passed upon by a vote of the Board and, except as provided in Section 4.3
below, shall not be required to record any remarks of Board Members or any other person.

4.3  Any Director may request for inclusion into the minutes brief comments
pertinent to an agenda item, only at the meeting in which the item is discussed.
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OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

4.4  The District Secretary shall attempt to record the names and general place of
residence of persons addressing the Board, the title of the subject matter to which their remarks
related, and whether they spoke in support or opposition to such matter.

4.5  Whenever the Board acts in a quasi-judicial proceeding such as in assessment
matters, the District Secretary shall compile a summary of the testimony of the witnesses.

4.6  Any tape, film or other electronic record of a District meeting made for

whatever purpose at the direction of the District shall be subject to inspection pursuant to the
California Public Records Act.

4.7  Nothing herein shal]l be deemed to create a requirement that minutes be taken or
tape, film or other electronic recordings be made of any closed sessions of the Board.

N MEMBERS OF THE BOARD OF DIRECTORS.

5.1  Directors shall prepare themselves to discuss agenda items at meetings of the

Board. Information may be requested from staff or exchanges between Directors before
meetings.

5.2  Information that is exchanged before meetings shall be distributed through the
General Manager, and all Directors will receive all information being distributed.

5.3  Directors shall at all times conduct themselves with courtesy to each other, to
staff and to members of the audience present at Board meetings.

5.4  Differing viewpoints are healthy in the decision-making process. Individuals
have the right to disagree with ideas and options, but without being disagreeable. Once the
Board takes action, Directors should commit to supporting said action and not to create
barriers to the implementation of said action.

6. AUTHORITY OF DIRECTORS.

6.1  The Board is the unit of authority within the District. Apart from his/her normal
function as a part of this unit, Directors have no individual authority. As individuals, Directors
may not commit the District to any policy, act or expenditure.

6.2  Directors do not represent any fractional segment of the community, but are,
rather, a part of the body which represents and acts for the community as a whole.

6.3  The primary responsibility of the Board is the formulation and evaluation of
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OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

policy. Routine matters concerning the operational aspects of the District are to be delegated to
professional staff members of the District.

T DIRECTOR GUIDELINES.

7.1  Board Members, by making a request to the General Manager or Administrative
Assistant, shall have access to information relative to the operation of the District, including
but not limited to statistical information, information serving as the basis for certain actions of
Staff, justification for Staff recommendations, etc. If the General Manager or the
Administrative Assistant cannot timely provide the requested information by reason of
information deficiency, or major interruption in work schedules, work loads, and priorities,
then the General Manager or Administrative Assistant shall inform the individual Board
Member why the information is not or cannot be made available.

7.2  In handling complaints from residents, property owners within the District, or
other members of the public, Directors are encouraged to listen carefully to the concerns, but

the complaint should be referred to the General Manager for processing and the District’s
response, if any.

7.3  Directors, when seeking clarification of policy-related concerns, especially those
involving personnel, legal action, land acquisition and development, finances, and
programming, should refer said concerns directly to the General Manager.

7.4  When approached by District personnel concerning specific District policy,
Directors should direct inquiries to the General Manager or Administrative Assistant. The
chain of command should be followed.

7.5  Directors and General Manager should develop a working relationship so that
current issues, concerns and District projects can be discussed comfortably and openly.

7.6  When responding to constituent request and concerns, Directors should respond
to individuals in a positive manner and route their questions to the General Manager, or in
his/her absence, to the Administrative Assistant.

7.7  Directors are responsible for monitoring the District’s progress in attaining its
goals and objectives, while pursuing its mission.

7.8  Resolution 1998-19 is incorporated into these Bylaws and is attached hereto as
reference.

T \ADMINISTRATIONRules of Order - Mar 2008 Amended Apr 2008 doc )
Copy of document found at www.NoNewWipTax.com



OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

8. DIRECTOR COMPENSATION.

8.1  Each Director is authorized to receive one hundred dollars ($100.00) as
compensation for each regular, adjourned or special meeting of the Board attended by him/her
and for each day’s service rendered as a Director by request of the Board.

8.2  Each Director is authorized to receive fifty dollars ($50.00) as a compensation
for each meeting other than regular, adjourned or special meetings or other function attended
by him/her and each half day’s service rendered as a Director at the request of the Board.

8.3  In no event shall Director compensation exceed one hundred dollars ($100) per
day.

8.4  Director compensation shall not exceed six (6) full days in any one (1) calendar
month.

8.5  Each Board Member is entitled to reimbursement for their expenses incurred in
the performance of the duties required or authorized by the Board, which reimbursement shall

be in strict compliance with the District’s adopted travel policy and Government Code Sections
53232.1 and 53232.2, each as amended from time to time.

9. COMMITTEES.

9.1 Ad Hoc Committees.

The President shall appoint such ad hoc committees as may be deemed
necessary or advisable by himself/herself and/or the Board. The duties of the ad hoc

committees shall be outlined at the time of appointment, and the committee shall be considered
dissolved when its final report has been made.

9.2 Standing Committees.

(a) The Board may create standing committees at its discretion. Standing
committees shall be advisory committees to the Board and shall not commit the District to any
policy, act or expenditure. Each standing committee may consider District related issues, on a
continuing basis, assigned to it by the Board the Directors. Committee members shall be
appointed by the President, subject only to Board approval as provided in Section 1.4 (f).

(b) All standing committee meetings shall be conducted as public meetings in
accordance with the Brown Act and Sections 2, 3 and 4 of these Rules. Summary notes for
each meeting of each committee shall be forwarded to the Board as a public record.

T AADMINISTRATION\Rules of Order - Mar 2008 Amended Apr 2008 doc
Copy of document found at www.NoNewWipTax.com



OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

10. CORRESPONDENCE DISTRIBUTION POLICY.

Time permitting, the following letters and other documents shall be accumulated and
delivered to the Board on Friday of each week and/or with agenda packet.

(a) All letters approved by Board and/or signed by the President on behalf of
the District; and

(b) All letters and other documents received by the District that are of
District-wide concern as reasonably determined by District staff.

11. CONFLICTS AND RELATED POLICY.

State laws exist which attempt to eliminate any action by a Board Member or the
District which may reflect a conflict of interest. The purpose of such laws and regulations is to
insure that all actions are taken in the public interest. Laws which regulate conflicts are very
complicated. The following provides a brief policy summary of various conflict related laws.
Directors are encouraged to consult with District Legal Counsel and/or the Fair Political

Practices Commission (the “FPPC”) at (916) 322-5660, prior to the day of the meeting, if they
have a question about a particular agenda item.

11.1 Conflict of Interest.

Each Director is encouraged to review the District Conflict Code on an annual basis.
The general rule is that an official may not participate in the making a governmental decision if
it is: (1) reasonably foreseeable that the decision will have a (2) material financial effect on the
(3) official or a member of his or her immediate family or on an economic interest of the
official, and (4) the effect is distinguishable from the effect on the public generally. If real
property in which the Director has an interest is located within 500 feet of the boundaries of
the property affected by decision, that interest is now deemed to be directly involved in the

decision. Additionally, FPPC rules generally require a disqualified Board member to leave the
room during the discussion of the matter.

11.2 Interest in Contracts, Government Codes Section 1090.

The prohibitions of Government Code Section 1090 provide that the District may not
contract with any business in which a Board member has a financial interest.

11.3 Incompatible Office.

The basic rule is that public policy requires that when the duties of two offices are
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OCEANO COMMUNITY SERVICES DISTRICT
RULES OF ORDER

repugnant or overlap so that their exercise may require contradictory or inconsistent action, to

the detriment of the other public interest, their discharge by one person is incompatible with
that interest.

12. EVALUATION OF CONSULTANTS.

The District Consultants, including the District Legal Counsel and District Consulting
Engineer shall be evaluated annually during months of May and June of each year.

13. CONTINUING EDUCATION.

Members of the Board are encouraged to attend educational conferences and
professional meetings when the purpose of such activities is to improve District operation.
Subject to budgetary constraints, there is no limit as to the number of Directors attending a

particular conference or seminar when it is apparent that their attendance is beneficial to the
District.

14. BOARD RULES OF ORDER REVIEW POLICY.

These Rules of Order shall be reviewed annually at the first regular meeting in
February. The review shall be provided by District Counsel and ratified by Board action.

15. RESTRICTIONS ON RULES.

15.1 These Rules shall govern the Board in all cases to which they are applicable,
and in which they are not inconsistent with States and Federal laws.

15.2 In all matters not otherwise governed by these Rules, Roberts Rules of Order
shall govern.
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OCEANO COMMUNITY SERVICES DISTRICT
RESOLUTION NO. 19S58-19

A RESOLUTION OF THE BOARD OF DIRECTORS OF THE
OCEANO COMMUNITY SERVICES DISTRICT
ADOPTING A POLICY STATEMENT FOR RELATIONSHIPS AND CONDUCT
BETWEEN THE BOARD MEMBERS AND STAFF

BE IT RESOLVED by the Board of Directors of the Oceano
Community Services District as follows:

Section 1. This Board of Directors hereby approves
and adopts a Policy entitled “Relationships and Conduct
Between Board Members and Staff,” a copy of which is
attached hereto as Exhibit “A.”

Section 2. A copy of said Policy shall be kept by
the District Manager. Copies shall be distributed to:
(2) All current District employees and new employees
at the time of hire.
(b) All current Directors of the District and new
Directors at the time they take office.

Upon the motion of Director Baughman, seconded by
Director Branncon, on the following roll call vote:

AYES: Vice President Baughman, Director Brannon,
Director Gallardo, President Searcy

NOES: None

ABSENT: None

RBSTAINING: Director Angello

Board President

ATTEST:

GINA A. DAVIS
Board Secretary
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EXHIBIT “a"

POLICY STATEMENT

RELATIONSHIF AND CONDUCT BETWEEN
BOARD MEMBERS AND STAFF

It is the intent of the Board of Directors to:

a.

Maintain control and direction of the District by

action of the Boarcd of Directors taken pursuant
to the Brown Act.

Ailow Board Members access to information
relative to the running of the District.

Protect staff from undue influence, threats,
and/or pressure from individual Board Members.

Allow staff to execute priorities given by

management and Board of Directors without fear of
reprisal.

Encourage Board Members to attend Special
District Bosard Administration programs and other
programs that emphasize employee relationships.

Therefore, a policy guiding the conduct between Board
Members and staff is hereby established as follows:

Ty

BOARD OF DIRECTORS

{a) The full Board of Directors by action taken

pursuant to The Brown Act retains absolute power to set
policy, direct staff, and conduct the business of the

District.

(b} Individual members of the Board of Directors

shall not attempt to pressure and/or influence staff

decisions, recommendations, workloads, schedules, and
priorities.

actions,

{c) If a Board Member wishes to influence the
decisions, recommendations, workloads, work

schedules, and priorities of staff, that member must

Page 1 of 3
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prevail upon the Board of Directors to do sc as a matter of
Board policy, pursuant to The Brown Act.

{(d) Individual Board Members, by making a
request to the General Manager or Administrative Assistant,
shall have access to information relative to the operation
of the District, including but not limited to statistical
information, information serving as a basis for certain
actions of staff, justifications for staff recommendations,
etc. Board Members shall receive the cooperation and candor
of the General Manager or the Administrative Assistant in
being provided with the requested information.

(e} Individual Board Members are encouraged to
attend Special District Board Administration programs and
other programs emphasizing employee relationships.

II. BSTAFF

(a) The Board of Directors recognizes that the
primary function cf staff is to execute Board policy and to
keep the Board of Directors informed.

(b) Staff shall take guidance and direction only
from action taken by the Board of Directors or from
appropriate management supervisors as may be the case.
Staff shall reject any attempts by individual Board Members
to influence or otherwise pressure them into making,
changing or otherwise affecting staff decisions or
recommendations, or changing work schedules and priorities.
Staff shall report such attempts, without fear of reprisal,
to the President or the Vice President of the Board of
Directors, who shall take appropriate action.

(¢} In the event that an employee has been the
subject of threats to job security, job advancement or
other abusive conduct from a Board Member, the employee
shall report such conduct in writing and without fear of
reprisal to the President or the Vice President of the
Board of Directors, or to the Grand Jury directly, who

shall investigate the complaint and take further necessary
action.

{d) The General Manager or the Administrative
Assistant shall timely provide individual Board Member with
requested information, including, but not limited to,
statistical information, information serving as a basis for
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certain actions by staff, justifications for staff
recommendations, etc. If the General Manager or the
Administrative Assistant feels that such information would
be of interest to other Board Members, he/she shall see
that the appropriate distribution is made.

{e) If the General Manager or Administrative
Assistant cannot timely provide the requested information
by reason of information deficiency, or major interruption
in work schedules, workloads, and priorities, then the
General Manager or Administrative Assistant shall inform
the individual Board Member why the information is not or
cannot be made available. The General Manager shall
consider other means that are in his/her judgment feasible
to provide the Board Member with the requested information.

(f) If the information still cannot be provided,
either the General Manager or the Board Member shall place
an item on the Board agenda for Board direction as to the

Board’'s desire and directed method of providing the
information.

III. PUBLICATION OF POLICY

(a) Copies of this Policy shall be distributed
tois
1. Bll current District employees and new
employees at the time of hire.
2. All current Directors of the District

and new Directors at the time they take
office.

(b} The General Manager shall be available to
answer gquestions of District employees regarding the

District Policy on relationship and conduct between Board
Members and staff.
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ATTACHMENT 2

Suggestions on Orderly Meetings 1of4

Here are some suggestions I hope will be useful. They were derived from my
experience in Nipomo with the CSD and the Advisory Council, and with very
helpful input from District legal counsel. Also, they are informed by the study of
the Ralph M. Brown Act, which every Board member should study well.

First, the chair's introductory remarks should be crisp and brief. Since s/he gets
the last word discussing motions before a vote is taken (and the repeating of
motions for clarification gives him/her ample opportunity to frame them more
precisely), it's better if s/he says less up front.

The chair should not allow any item to be introduced that is not on the agenda.
Both staff and the public need to understand that this is an orderly process, and
that people who might have come (if they had thought the item would be
discussed) did not come after they read the agenda. If there is a genuine
emergency (i.e., a decision must be made before the next scheduled meeting), the
chair has two options: call a special meeting or amend the agenda (on a 2/3 vote,
which s/he can ask for). The chair will have to stick to his/her principles more
than once, but we'll all be better off if s/he does.

The chairman should adopt a routine sequence which s/he uses with little
variation. It provides a set of expectations which help order people's
contributions. Strike out any language in the bylaws accepting Robert's Rules of
Order (that's District legal counsel's advice): They have no legal standing (unless
validated by the bylaws), they exist in a number of editions, and they are just
complex enough that the average person will not master them and yet nit-
pickers can use them to call into question what has already been approved or
denied. Adopting something simpler like "The meetings shall be directed by the
chair" gives greater latitude without sacrificing the option of varying the usual
sequence for some extraordinary reason.

Here's a sample of a meeting sequence, followed by rationales:

Public comment should be encouraged in two situations in each meeting —re
issues not agendized and re issues that are. The opportunity towards the
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2of4
beginning of a meeting allows the public to comment on "items not on the

agenda" but that are "within the jurisdiction of the Board". The latter
qualification keeps us from wasting lots of time listening to opinions on national
and international issues on which the Board has no authority. The Brown Act
was not designed to provide a public forum for cranks.

Most agencies have committee reports next—brief and to the point—for these
often inform the discussions which follow. The Nipomo CSD usually has them
last; and since our meetings usually run 5-6 hours, I understand why that
decision was made. There's always a trade-off. These are reports, do not call for
decisions, and do not require public comment.

The second opportunity for public comment is after the staff introduction but
before the Board deliberates. Applicants with a project are always given more
than 3 minutes, with a second opportunity towards the end of the discussion—to
clear up misunderstandings and to disagree (if necessary) with allegations made.
The chair can solicit comment from one or another person present in the
meeting, but Board members should be encouraged to address the chair if they
want that. If the chair loses control of the process, there's no-one else in control.

Once the agenda item is announced and has been summarized by staff, the
applicant or Board member making the presentation may add to that
introduction. Then the chair should ask, "Does a Board member (or Director)
have any question to ask of staff (or the applicant)?" This is not a time for

deliberation but clarification. Board discussion makes better sense after the
public has been heard.

Then: "Is there any public comment on this item?" Before this begins, the chair
should remind the audience that no person shall speak more than once on an
item, persons cannot use other people's time, and the time limit is 3 minutes (or a
shorter time the chair sets). There is no statutory basis for the traditional 3
minutes, and the chair can also set a total time limit for public comment. There
should be no immediate response to any comment and no question & answer. If
a person asks for an answer, the chair should respond: "Each person has three

minutes to address the Board. We will make no responses until all public
comment has ended."

3of4
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Questions asked about issues not agendized may be answered or not. A simple
"Thank you for your comment" is all that is required, though a Board member
may ask staff to come back with answers at a later meeting. The chair must give
the same courtesy to all speakers, regardless of their views. The perception that
the chair is biased is very harmful to the credibility of the Board.

Certainly no dialogue with public should be allowed after public comment is
closed. After everyone has had an opportunity to comment, the chair should say
something like: "Very well. Now [ will close public comment and bring the

discussion to the Board." Responses to public comment should be reserved for
staff or Board members after public comment has ended.

Here's the key concept: The public has the right to *address* the Board on an
issue, NOT the right to *debate* the Board. Outbursts and interruptions from the
floor should be gaveled down, reminding them that public comment is closed. If
a member of the public continues to disrupt the meeting, the chair should call a
brief recess and ask staff to call a deputy sheriff. (A deputy will gladly come,
and the presence of a uniform almost always ends the disruption.)

Board members should be encouraged to speak no more than once on an item
until the other members have had a chance to speak, and then try to speak no
more than once for or against a motion. This will be tough for some to accept,
but with repeated comments even the most minor issues can eat up a lot of time.

Nominations do not require a second, but motions do. And if a motion is
changed, the second must agree with the change (or another second must be
made). If a motion receives no second, it then "dies for the lack of a second."

People from the floor will want to speak here, but the chair should not allow it
except for some extraordinary reason. And then, so as not to undo the previous
consistency, the chair should announce as s/ he re-opens public comment that
this is not usual and say why s/he is "breaking" the usual order this time. People

will become educated to an orderly process only if that is what they usually see.
Much variation only leads to chaos.

4o0f4
Last, Board members should be challenged on abstentions. If there is a conflict
of interest, they should identify that publicly before the item is discussed and

then leave the room. They have the right to speak during the public comment
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period only under two conditions: They are the proponent of a project AND
they have no partner who could speak for the project. That's it. Once they have
spoken, they may not remain for the discussion that follows or the vote. If a
Board member wishes to abstain because of social pressures, they should be
challenged on this. Relationships or friendships do not automatically constitute
a conflict, and legal counsel should review this from time to time. They agreed
to serve on the Board to represent the public, and that sometimes means
disappointing a friend. A real friend will understand their public responsibility.

Most bylaws stipulate that an abstention means Yes (this is rooted in British and
then American common law), and the bylaws should be revised to stipulate this
if they do not already do so. The alternative—that it means No—is possible, but
it lends itself more readily to gamesmanship.

I hope these suggestions are helpful, and I would enjoy hearing the insights of
other chairs. For me, learning to lead meetings is always a work in progress.

Mike Winn
Nipomo

PS. These comments do not apply to "town hall meetings" or study sessions.
Different processes, with different methods.
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FOREWORD

The goal of this publication 1s to explain the requirements of the Ralph M Brown Act, California’s
open meeting Isw, in lay language so thal 1L can be readily understood by local government officials
and employees, the public and the news meaia. We offer practical advice—especially in areas
where the Brown Act is unclear or has been the subject of controversy—to assist local agencies in
comphying with the requirements of the law.

A number of organizations representing diverse views and constituencies have contributed to
this publication in an effort 10 make it reflect as broad a consensus as possinle among those who

daily interpret and implement the Brown Act. The League thanks the foflowing orgamzations for
their contributions:

Association of Californa Healthcare Districts
Associauon of California Water Agencies

Californta Association of Saniiation Agencies (CASA)
Califorrva Attorney General - Departrment of Justice
City Clerks Asscciation of Califormia

Caiforma Municipal Utilities Association

Califorma Redevelopment Association

Cahfornia School Boards Association

California Special Districts Association

California State Asscciation of Counties
Community College League of California

California First Amendment Project

Califormia Newspaper Pubnshers Association
Common Cause

League of Women Voters of California

This publication 1s current as of April 2007. Updates to the publhication responding to changes in the
Brown AcCt or new court interpretations are available at www.cachies. 0rg/opengov.

This publication 1s not intended to provide legal advice. A pubhic agency's legal counsel 1s
respansible for advising its governing body and staff and should always be consulted when
legal issues arise.

To improve the readability of this publication:
= Most text will look [ike this.

« Practice tips are in the margns

Hypothetical examples are printed in blue
= Frequently asked guestions, along with our answers, are in shaded text

Additonal copies of this pubiication may be purchased by visiting CityBooks
oniine at www cacities.org/store.
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CHAPTER 1:

IT IS THE PEOPLE’S BUSINESS

4

Practice Tip:

The key to the Brown
Act is a single sentence.
In summary, all
meetings shall be open
and public except
wihen the Brown Act

L THE RIGHT OF ACCESS

Two key parts of the Brown Act have not ¢hanged since 1ts adoption m 1953, One 1s the Brown Act’s initial
section, declanng the Legislature’s intent.

“In enacting this chapter, the Legisiature finds and declares that the pubhc commissions, boards,
and councis and the other public agencies in this State exist to aid i the conduct of the pecple’s

bustness. It 15 the intent of the law that their actions be taken openly and that their deliberations
be conducted openly "

“The people of this State do not yield their sovereignty (o the agencies which serve them. The
pecple, in delegating authority, do not give therr publiic servants the right to decide what 1s good
for the people to know and whalt 1s not good for them o know The people insist on remarning
nformed so that they may refain control over the wnstruments they have created.™

The people reconfirmed that intent ity years later al the November 2004 election by adopting Proposition
59, amending Lhe California Constitution to include a public night of access Lo government information

"The people have the right of access to information concerning the conduct of the people’s
business, and, therefore, the meelings of public bodies and the writings of public officials and
agencies shall be open (o public scrutiny. ™

The Brown ACL's other unchanged provision 1s a single sentence:

Al meetings of the legislative body of a local agency shall be open and pubhc, and all persons
shall be permitted to attend any meeting of the legisiative body of a local agency, except as
ctherwise provided in thus chapter.™

That one sentence is by far the most impartant of the entire Brown Act. If the opening 15 the soul, that
sentence 15 the heart of the Brown Act.

2 OPEN & PUBLIC IV B Chapter 1: It Is the People's Business
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I BROAD COVERAGE

The Brown Act covers members cf virtually every type of local government body, elected or apponted,
decision-making or advisory Some types of private organizalions are covered, as are newly-elected
members of a legislative body, even belore they lake office.

Similarly, meetings subject to the Brown Act are not himited to face-to-face gatherings. They also
include any meoium of communication or device by which a majonity of a legislative body develops “a
cellective concurrence as to action to be taken " They include meetings held from remote locations by
teleconference.

New communication technologies present new Brown Act challenges For example, common email
practices of forwarding or replying {0 messages can easily lead 10 a senal meeting prohibited by the
Brown Act, as can participation by members of a legislative body in an Internet chatroom or DIog Qigiogue
Communicating during meetings using electronic technology (such as laplop computers, personal

oigital assistants, or celiufar telephones) may create the perception that private communications are

Practice Tip:
. ONS: f
influencing the outcome of decis'ons, some State legislatures have banned the practice. On the cther Think of the government's
hand, widespread cablecasting and web streaming of meetings has greatly expanded public access to the " house as being made of
decision-making process | glass, The curtains may be
| drawn only to further the
F NARROW EXEMPTIONS | public’s interest.

The express purpose of the Brown Act 1s to assure that local government agencies conduct the public's {
business openly and publicly Courts and the Attormey General usually broadly construe the Brown Act in
favor of greater pubic access and narrowly construe exemptions to 1ts general rules.?

Generally, public officials should think of themselves as ving in glass houses, and that they may only draw
the curtains when it s in the public nterest to preserve confidentiahty. Closed sessions may be held only as
specifiically authonized by the prowisions of the Brown Act «tself,

The Brown Act, however, 1s hmited to meetings among a8 majority of the members of mult-member
government bodies when the subject relates to local agency business. It does not apply to independent
conduct of inaividual decision-makers. It does not apply to social, ceremoniai, educational, and other
gatherings as long as a majornty of the mempers of a body don’t discuss issues refated to therr local
agency’s business. Meetings of temporary advisory committees—as distinguwshed from standing
commuttees—made up solely of less than a
quorum of a legistative bedy are not subject to
the Brown Act.

The law does not apply to local agency staff or
employees, but they may fac:htate a violation
by acting as a condunt for coliective action or
AISCUSSION.,

The law on the one hand recognizes the

need of ndividual local offrcials to meet and
thiscuss matters with their constituents. On the
other hand, 1t requires—with ceriain specific
exceptions to protect the community and
preserve individual nights—that the decision-
making process be public. Sometimes the
boundary between the two IS not easy to draw.

OriN & PUBLIC IV & Chapter 1: 1t Is the People's Business 3
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I PUBLIC PARTICIPATION IN MEETINGS

In acdition tg reguiming the pubiic’s business 10 be conducted i open, noticed meetings, the Brown Act
also extends 0 the pubiic the ngnt to participate In meetings Individuals, lobbyists, ang members of the
news mecia possess the right to attend, record, broadcast, and participate in pupiic
meetings. The public’s partcipation is further enhanced by the Brown Act's requirement
that 8 meanngful agenda be posted in advance of meetings, oy hmiting discussion and

action 1o matiers listed on the agenda, and by requiring that meeung materals be made
avalable

Legislative bodies may, however, adopt reasonable regulations on pubhic testimony and
the conduct of public meetings, including measures t¢ address aisruptive conduct and
irrelevant speech.

I CONTROVERSY

Not surprisingly, the Brown Act has been a source of confusion and controversy since
Its inception News media and government watchdogs often argue the law is loothless,
ponting out that there has never been a single cnminal conviction for a violation. They
often suspect that closed sessions are being misused.

Public officials, on the other hand, complain that the Brown Act makes it difficult to
respond to constituents and requires pubiic discussions of items better aiscussed
privately—such as why a particular person should not be apponted to a board or commission. Many
elected officials find the Brown Act inconsistent with their private business experiences. Closed meelings
can be more efficient; they eiminate grandstanaing and promote candor. The techniques that serve well
In business—the working lunch, the sharing of information through a senes of phone calls or emails, the
backroom conversations and compromises—are often nct possibie under the Brown Act.

As a matter of public policy, California (along with many other states) has concluded more 15 to be gained
than lost by conducting pubiic business ini the open. Government behing closed doors may well be efficient
and business-like, but 1t may be perceived as unresponsive and untrustworthy.

E BEYOND THE LAW - GOOD BUSINESS PRACTICES

Practice Tip: \Violations of the Brown Act can lead to invalidation of an agency's action, payment ¢f a challenger's
Trinsparency s attorneys’ fees, public embarrassment, even criminal prosecution. But the Brown Act 1s a floor, not a ceiling
foundational value for for conguct of public officials. This guide is focused not only on the Brown Act as a mimmum standard, but
ethical government also on meeting pracuces or activities that, legal or not, are likely to create controversy. Problems may crop
practices. The Brown up, for example, when agenda descriptions are too brief or vague, when an informal get-together takes
Actis a floor, nota

on the appearance of a meeting, when an agency conducts too much of 1ts business in closead session or
celling for conduct. discusses matters in closed session that are beyond the authorized scope, or when controversial issues
ot S anise that are not on the agenda.

The Brown Act atlows a legislative body to adopt practices for itself and its subordinate committees
and bodies that are more stringent than the law itself requires. Rather than simply restate the basic
requirements of the Brown Act, locai open meeting polic:es should strive to anticipate and prevent
problems in areas where the Brown Act doesn't provide full guidance As with the adoption of any other
significant policy, public comment should be solicited.

4 OPEN & PUBLIC IV B Chapter 1: It Is the People’s Bustess
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A local policy could build on these basic Brown Act goals:
* A legislative body's need to get its business done smoothly

« The public's nght to participate meaningfully in meetings, and to review documents used :n decision-
making at a relevant point in time.

* A local agency's night to confidentially address certain negoliations, personnel matters, clams and
litigation.

« The right of the press to fully understand and communicate pubhc agency decision-making.

An explict and comprehensive public meetng and information policy, especially i reviewed penodically,
can be an important element in maintaining or Improving public relations. Such a policy exceeds Lhe
absolute requirements of the law—but 1f the law were enough this guide would be unnecessary A narrow
legalistic approach will not avoid or resolve potential controversies An agency should consider going
beyond the faw, and look at its unique circumstances and determine if there 1s a better way to prevent
potential probiems and promote pubic trust At the very least, local agencies need to think about how their
agendas are structured in order to make Brown Act compuance easier. They need to plan carefully to make
sure public partcipation fits smioothly into the process.

k. ACHIEVING BALANCE

The Brown Act should be neither an excuse for iding the ball nor a mechanism for hindenng efficient
and orderly meetings. The Brown Act represents a balance smong the interests of constituencies whose

interests de not always concige. It calls for openness in local government, yet should allow government 10
function responsively and productively.

On the ore hang, there must be adeguate notice of what discussion and action 15 10 occur dunng a

meeting, on the other there must be a normat degree of spontaneity in the dialogue between elected
officials and their constituents.

The ability of an elected official to confer with constituents or colleagues must be balanced against the
important public policy prohiting decision-making outside of public meetings

In the end, implementation of the Brown Act must assure full participation of the public and preserve the
integrity of the decision-makmg process, yet not stifle government ofhicials and impede the effective and
natural operation of government

E HISTORICAL NOTE

In [ate 1951, San Francisco Chrorcle reporter Mike Harns spent six weeks
looking inte the way local agencies conducted meetings. State law had

long required that business be done in public, but Harris distovered secret
meetiNgs Or CauCuses were commaon. He wrcte a 10-part series on “Your Secret
Government” that ran in May and June of 1952.

Qut of the series came a decision to push for a new state open meeting law.
Harns and Richard (Bud) Carpenter, legal counse! for the League of Calfornia
Cities, drafted a bill and Turlock Assembly Member Ralph M. Brown agreed
to carry it. The bill passed the Legislature and was signed into law in 1953 by
Governor Earl Warren

OPEN & PUBLIC IV ® Chapter 1: It Is the People's Busmess 5
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The Brown Act should
be viewed as a tool to
facllitate the business
of local government
agencies, Local policies
that go beyond the
minimum reguirements
of 1aw may help Insill
public confidence and
avoid probiems.




The Ralph M. Brown Act (the "Brown Act™), as 1115 known, has evclved under a seres of amendments ang
court gecisions, and has been the model for other open meeting laws—such as the Bagley-Keene Act,
enacted in 1967 ta cover state agencies.

Assemoiy Memoer Brown served in the Assembiy {or 15 years starting i 1942, the (asl tiree years as 1ts

Speaker He then became an appellate court jJustice, But, he 1s best known {or the open meeting law, which
carnes fis name.

Endnotes

Calilornia Government Code section 54450
California Constitution, Art. 1, section 3 {(b)(1}
Califorma Government Code seclion 54953 (a}

Ma b —

This principle ol broad construction when it furthers pubhc access and narrow construction if a provision linnts
public access is also stated in the amendment (o the stale’s Constilution adopted by Proposition 59 in 2004
California Constitution, Art. 1, section 3(b)(2)

Wolfe v. Ciry of Fremonr (2006) 144 Cal. App.4th 533

o

Updates to this publication responding to changes in the Brown Act or new court interpretations are available
at www.cacities.org/opengov. A current version of the Brown Act may be found at www.leginfo.ca.gov.
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CHAPTER 2:

LEGISLATIVE BODIES

————

Practice Tip:

The prudent
presumption is that an
advisory committee or
task force Is subject to
the Brown Act. Even

if one tlearly Is not, it
may want to comply
with the Brown Act.
Public meetings may
reduce the possibilty of
misunderstandings and

CONtroversy.

— L

——— e —— a— - e ———

The Brown Act apples to the legislative bodies of local agencies. It detines “legislative body” bipadly 1o
include just about every type of decision-making body of a local agency.’

L WHAT IS A "LEGISLATIVE BODY" OF A LOCAL AGENCY?
A "legislative body” includes:

* The "governing body of a local agency or any cther local body crealed by state or federal statute.”
This includes city councils, boards of supervisors, school boards and boards of trustees of special
aistricts. A "local agency” 15 any city, county, school district, municipal corporation, redevelcpment
agency, district, political subcivision, or other public agency.” A nhousing authority 1s a local agency under
the Brown Act even though it 1s created py and 1s an agent of the state.” The Californiz Attorney General
nas opined that arr pollution contro! aistricts and regional open space districts are also covered. Entites
created pursuant to joint powers agreements are iocal agencies within the mearung of the Brown Act.

» Newly-elected members of a legislative body who have not yet assumed office must conform to
the requirements of the Brown Act as if already in office.” Thus, meetings between incumbents and
newly-elected members of a legislative body, such as a megting between two outgoing members and a
member-elect of a five-member body, could violate the Brown Act.

Q. On the morning following the election to a five-member legislative body of a local agency,
two successful candidates, neither an incumbent, meet with an incumbent member of the
legislative body for a celebratory breakfast. Does this violate the Brown Act?

£. It might, and absolutely would if the conversation tums to agency business. Even though the
candidates-elect have not officially been swom in, the Brown Act applies. If purely a social
event, there is no violation but it would be preferable If others were invited to attend to
avoid the appearance of impropriety.

Appointed bodies—whether permanent or temporary, decision-making or advisory—such as planning
COMIMISSIONS, Civil Service CCmMMISSIONS and other subsiciary committees, boaras, and bodies. Volunteer
groups, executive search committees, task forces, and "blue nbbon committees” created by formal
acuon of the governing body are legislative bothes. When the members of two or more legislative bodies
are apponted to serve on an entirely separate advisory group, the resulling body may be subjecl to the
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Brown ACt In one reported case, a City council created a commitiee of two members of the city counci
and two members of the city planning commission to review qualfications of prospective planning
comrmssioners and make recommendations to the council. The court held that their jont mission made
them a legislative body subject to the Brown Act. Had the two committees remained separate and met
only {3 exchange information, they would have been exempt from the Brown Act ®

Standing committees of a legislative body, irrespective of their composition, which have either (1) a
continuing subject matter jurisaicticn, or (2) a meeting schedule lixed by charter, ardinance, resolution,
or formal action of a tegisialive bogy.® Even if comprised of {ess than a quorum of the governing body,
a standing commuttee 1S sutyject to the Brown Act FOr example, if a governing body creates long-term
committees on budget and finance or on public safety, those are standing committees subject 1o the
Brown Act. Further, function over form controls. For example, a statement by the legislative body that
“the advisory committee shall not exercise continuing subject matter junisdiction” or the fact that

the committee does not have a fixed meeting schedule 1s not geterminative.’® "Formal action” by a
legislative body includes authofization given to the agency's executive off.cer to appont an adwiscry
committee pursuant to agency-adopted policy.

The governing body of any private organization either. (1) created by the legistative body m order (o
exercise authonty that may lawfully be delegated by such body to a private corporation, imited liabilty
cempany 0 other entity or (2) that recewves agency funding and whose governing board includes a
member of the legislative body of the local agency appointed by the iegislative body as a full voting
member of the private entity’s governing board *« These include some nonprofit corporations created
by local agencies.”? If a local agency contracts with a private firm lor a service (for example, payroll,
jenitonial, or food services), the private firm 1$ not covered by the Brown Act.” Whan a member of a
legislative Dody sits on a board of & private organization as a private person and (s not appointed by
the legisiative body, the board will nol be subject to the Brown Act. Simularly, when the legislative body
appoints spmeone other than one of IS own members (o such boards, the Brown Act does not apply.
Nor does it apply when a private organization merely receives agency funding.™

;. The local chamber of commerce is funded in part by the city. The mayor sits on the chamber’s
board of directors. Is the chamber board a legislative body subject to the Brown Act?

Maybe. If the charnber's governing documents reguire the mayor to be on the board and
the city council appoints the mayor to that position, the board is a legisiative body. If,
however, the chamber board independently appoints the mayor to its board, or the mayor
attends chamber board meetings in a purely advisory capacity, it is not.

Q: I a community college district board creates an auxillary organization to operate a campus
bookstore or cafeteria, is the board of the organization a legislative body?

A Yes. But, if the district instead contracts with a private firm to operate the bookstore or
cafeteria, the Brown Act would not apply to the private firm.

Certain kinds of hospital operators. A lessee of a hospital {or portion of 8 hospital) first leased uncer
Health and Safety Code subsection 32121(pj after January 1, 1994, which exercises "matenal authority”

delegated to 1t by a local agency, whether or not such lessee 1s organized and operated by the agency or
by a delegated authority."

K WHAT IS NOT A "LEGISLATIVE BODY” FOR PURPOSES OF THE BROWN ACT?

A temporary advisory commitiee composed solely of less than a quorum of the {egislative body
that serves a mited or single purpose, that 1s not perpetual, and that will be dissclved once its specific
task 15 completed is not subject to the Brown ACL'” Temporary commuttees are sometimes called ag hoc
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on factors such as how
meeting schedules ane
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long-enaugzh to have
“continsing jursdiction.”



committees, a term not used in the Brown Act Examples include an advisory committee composed of
less than a gquorum created to interview cancidates for a vacant position or 10 meet with representatives

of other entities to exchange nformation on a matter of concern to the agency, such as tratfic
cohgestion &

Groups atwvisory to a single decision-makeér or appointed by staff are not covered. The Brown Act applies
only to commuttees created by formal action of the legislative bogy and not to committees created

by others A committee advising a supenntendent of schocls would not oe covered by the Brown Act
However, the same committee, f created hy format action of the school board, wouid be covered. ®

A member of the legislative body of a local agency informally establishes an advisory

committee of five residents to advise her on issues as they arlse. Does the Brown Act apply
to this committee?

No, because the commitiee has not been established by formnal action of the legislative body.

« Individual decision makers wno are nct elected or appointed members of a legislative body are not
covered by the Brown Act For example, a discilinary hearng presicied over by a department head or

a meeling of agency department heads are nct subject to the Brown Act since such assemblies are not
those of a legislative body-

« County central commuttees of political parties are also not Brown Act Dogies.?”
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Updates to this publication responding to changes in the Brown Act or new court interpretations are available
at www.cacitles.org/opengov. A current version of the Brown Act may be found at www.leglnfo.ca,zov.
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CHAPTER 3:

MEETINGS

The Brown Act only apphies lo meetings of local tegislative bodies. The Brown Act defines a meeting as:

“ . any congregation of @ majority of the members of a legislative body at the same time and place to hear,
tiscuss, or deliberate upon any itern that 1s within the subject matter jurnsdiction of the legislative body or
the local agency to which it pertains,”’ The term "meeting” under the Brown Act 1S not imited to gatherings
at which action is taken but includes deliberative gathenngs as well.

I BROWN ACT MEETINGS
Brown Act gatherings include a legislative body's regular meetings, special meetings, emergency meetings
and adjourned meetings.

= “Regular meetings” are meetings occurnng el the dates, times, and location set by resolulion, ordinance,
or other formal action by the legistative body and are subject to 72-hour posting requil ements.

» “Special meelings” are meetings called by the presicing officer ar majority of the legislative boay to
aiscuss only discrete items on the agenda, under the Brown Act’s notice

« “Emergency meetings” are a limited class of meetings held when prompi action is needed due to actual
or threatened disruption of public facilities and are held on ittle

» “Agjourned meetngs” are regular or special meetings that have been adjiourned or re-adjourned to 8
ume and place specidied in the order of adjournment, with no agenda required for regular meetings
adjourned for less than five calendar days as long as no additional business 1s transacted.’

E SIX EXCEPTIONS TO THE MEETING DEFINITION
The Brown Act creates six exceptions ta the meeting definttion. *

Individual Contacts

The first exception involves individual contacts between a member of the legislative body and any other
person. The Brown Act does not limit a legislative body member acting on his or her own. This exception

recogrizes the night to confer with constituents, advocates, consultants, news reporters, local agency staff
or a colleague.

12 OrEN & PUBLIC [V W Chapter 3: Meetings

Copy of document found at www.NoNewWipTax.com



Incnvidual contacts, however, carnot be used te do i stages what wouid be prohibited in one step For
example, a senies of indwidual contacts that leads to a “collective concurrence” among a majonty of the
members of a legislative hody 15 prohibited. Such serial meetings are discussed
Delow

Cornferences

The second exception allows a legislative body majonity Lo attend a conference
or similar gathenng open to the pubic that addresses 1ssues of general mterest
to the public or 1o public agencies of the type represented by tne legislative boay.

Among other things, this exceplion permits legislative body members to attend
annual association conferences of city, county, school, community coltege, and
other local agency officials, so fong as those meetings are open to the public,
However, a majority of members cannot discuss among themselves, other than
as part of the scheduled pregram, business ol a speciic nature that 1s within
therr local agency’s subject matter junisgiction.

Community Meetings

The third exception allows a legislative body majonty to attena an open and publicized meeting held by
another organization to address a topic of local community concern Again, @ majority cannot discuss
among themselves, other than as part of the scheduled program, business of a specilic nature that 15 within
thetr local agency’s subject matter junsdiction. Under this exception, a legislative body majority may attenc
a local service club meeting or a local candidates’ night if the meetings are open to the public.

"I see we have four distinguished members of the city council at our meeting tonight,”
said the chair of the Environmental Action Coalition.

"I wonder if they have anything to say about the controversy over enacting a
slow growth ordinance?”

The Brown Act permits 8 majority of a legisiative body fo attend and speak at an open and
publicized meeting conducted by another organization The Brown Act may nevertheless be
vioiated iIf @ majority engages in a collective deliberation process during the meetmg of the other
organization. There is & fine ling between what is permutted and what is not; hence, members
should exercise caution when participating in these types of events.

Q. The local chamber of commerce sponsors an open and public candidate debate during an
election campaign. Three of the five agency members are up for re-election and all three
participate. All of the candidates are asked their views of a controversial project scheduled
for a meeting to occur just after the election. May the three incumbents answer the
question?

L. Yes, because the Brown Act does not constrain the incumbents from expressing their views

regarding important matters facing the local agency as part of the political process the same
as any other candidates.

Other Legislative Bodies

The fourth exception allows a majority of a legisiative body to attend an open and pubiicized meeting of:
(1) another body of the local agency and (2) a legistative body of another local agency.’ Again, the majonty
cannot aiIscuss among tnemselves, other than as part of the scheduled meeting, business of a specific
nature that 15 within their local agency's subject matter jurisgiction. This exception allows, for exampte,
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a city council or a majonity of a board of supervisors to atterd a cortroversial meeting of the planning
COMMISSION.

Notaing in the Brown Act prevents the majonity of a legislative body from sitting togetner at sucn a meeting
They may choose not to, however, to preclude any possibility of improperly aiscussing local agency
business and 1o avoid the appearance of a Brown Act violaton Furtner, aside from the Brown Act, there
may be other reasens, such as due process considerations, why the members should aveid gving pubhic
lestimeny or trying 1o nfluence the outcorme of proceedings before a subordinate body.

(.. The entire legisiative body Intends to testify against a bill before the Senate Local

Government Committee in Sacramento. Must this activity be noticed as a meeting
of the body?

/. No, because the members are attending and participating in an open meeting of another
governmental body which the public may attend.

;. The members then proceed upstairs to the office of their local assemblymember to

discuss Issues of local interest. Must this sesslon be noticed as a meeting and be open
to the public?

/.. Yes, because the entire body may not meet behind closed doors except for proper closed
sessions. The same answer applies to a private lunch or dinner with the assemblymember.

Standing Committees

The fifth exception authorizes the attendance of a majenty at an open and noticed meeting of a standing
commuttee of the legislative body, provided that the legislative body members who are not members of the

standing commuitiee atiend only as observers (meaning that they cannot speak or otherwise participate in
the meeting).*

0. The legislative body establishes a standing committee of two of its five members, which
meets monthly. A third member of the legislative body wants to attend these meetings and
participate. May she?

k. She may attend, but only as an observer; she may not participate.

Social or Ceremonial Events

The sixth and final exception permits a majority of a legislative body to attend a purely social or ceremonial
occasion. Once again, a majority cannot discuss busmess among themselves of a specific nature that is
within the subject matter junsciction of the local agency.

Nothing :n the Brown Act prevents a majonty of members from attending the same football game, party,
wedaing, funeral, reception, or farewell. The test 1s not whether a majority of a legislative body attends the
function, but whether business of a spectic nature within the subject matter jurisdiction of the local agency
1S arscussed. So long as no local agency business is discussed, there 1s no viclation of the Brown Act.

& COLLECTIVE BRIEFINGS

None of these six exceptions permits @ magornity of a legislative bedy to meet together with staff in advance
cf a meeting for a collective briefing. Any such brielings that involve a majonty of the body in the same
place and time must be open to the pubiic and satisfy Brown Act meeting notice and agenda requirements.
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i RETREATS OR WORKSHOPS OF LEGISLATIVE BODIES

There 1s consensus among [ocal agency attorneys that gathenings by a majoriy of legistative body members
at the legislative bedy’s retreats, study sessions, of workshops are covered under the Brown Act. This s the
case whether the retreat, study session, or workshap focuses on long-range agency planmng, discussion of
critical leca! 1ssues, or on team buiding and group dynanucs,”

The legislative body wants to hold a team-building session to improve relations among its
members. May such a session be conducted behind closed doors?

No, this is not a proper subject for a closed session, and there s no other basis to exclude
the public. Council relations are a matter of public business.

L SERIAL MEETINGS

One of the most frequently asked gquestions about the Brown Act involves senal
meetings. Such meetings at any one time invelve only a portion of a legislative
body, but eventually involve a majority.

The problem with senal meetings is the process, which deprives the public of

an opportunity for meaningful participation in legislative body decision-making.
Excepi for teleconferencing discussed below, the Brown Act specifically profibils
“any use ol direct commumnication, personal intermediaries, or technological
devices that is employed by a majority of the members of the legislative body

1o develop a coliective concurrence as to action to be taken on an item by the
members of Lhe legistative body.”?

The serial meeting may occur by either a “daisy-cham” or a “hub-and-spoke”
sequence. In the daisy-chain scenaric Member A contacts Member B, Member B
contacis Member C, Member C contacts Member D and so on, until a quorum and collective concurrence
has been established. The hub-and-spoke process involves, for example, a staff member (the hub)
communicating with members of a legislative body (the spokes) one-by-one for a decision on a proposed
action,” or a chief executive cfiicer briehing a majonity Of redevelopment agency members prior to a lormal
meeling and, in the process, mformation about the members’ respective views 1S revealed. Each of these
scenarios violates the Brown Act.

A legislative body member has the right, if not the duty, to meet with constituents to address their
concerns, That member &lso has the right to confer with a colleague or appropriate staff about local agency
business. However, If several one-on-one meetings or conferences leads Lo a "collective concurrence as

to action to be taken” among a majonity, the Brown Act has been violated. In one case, a violation occurred
when a quorum of a city council cirected staff by letter on an eminent domatn action.*?

On the other hand, & unilateral written communication to the legislative body, such as an infermational or
adwisory memaoranaum, does not violate the Brown Aci.™ Such a memo, however, may be a pubhc record.

The phone call was from a lobbyist. “Say, | need your vote for that project in the south area.
How about it?”

“well, | don't know,” replied Board Member Adams. "That's kind of a sticky proposition. You
sure you need my vote?”

“well, I've got Baker and Charles lined up and another vote leaning. With you I'd be over
the top ..."
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Practice Tip:

Staff must exercise
care not to achieve a
collective concurrence
by not disclosing the
other members’ views
and positlons when
briefing legisiative
body members

Momenits later, the phone rings again. “Hey, I've been hearing some rumbles on that south
area project,” said the newspaper reporter. “I'm counting noses. How are you voting on it?”

Neither the lobbyist nor the reporter has violated the Brown Act, but they are faciitating a violation
The board member may have violated the Brown Act by hearing about the posiions of other board
members and indeed coaxing the lobbyist to reveal the other board members’ posiions by asking
“You sure you need my vote?” The prudent course 1s to avoid such leading conversations and to
caution lobbyists, staff and news media 8gainst reveahng such positions of others.

The mayor sat down across from the city manager. “From now on,” he declared, “I want
you to provide individual briefings on upcoming agenda items. Some of this matenial is very
technical, and the council members don't want to sound like idiots asking about it 1n public.
Besides that, briefings will speed up the meeting.”

A recent case Supports the consensus among local agency altorneys that staff briefings of
fegisiative body members are alfowed if staff 1s not used as a conduut for developing cofiective
cohcurrence on the matter, and If during such briefings staff does not disclose the views and
positions of other members.™ Members should always be vigiant when discussing local agency
busmess with anyone to avord conversations that could lead to a collective concurrence among
the majority of the legistative body,

"Thanks for the information,” said Council Member Smith. "These zoning changes can be
tricky, and now | think I'm better equipped to make the right decision.”

"Glad Lo be of assistance,” replied the planning director. "Any idea what the other council
members think of the problem?”

The planming director should not ask, and the member should not answer. A one-on-one meeting
that involves a member of a legisiative body takes a step toward coliective concurrence if either
person reveals or aiscusses the views of other members

C.. The agency's web-site includes a chat room where agency employees and officials
participate anonymously and often discuss issues of local agency business, Members of

the legislative body participate regularly. Does this scenario present a potential for violation
of the Brown Act?

4. Yes, because it is a technological device that may serve to allow for the development of a
collective concurrence as to action to be taken.

0. Amember of a legislative body contacts two other members on a five-member body
refative to scheduling a special meeting. Is this an illegal serial meeting?

~. No, the Brown Act expressly allows this kind of communication, though
the members should avold discussing the merits of what Is to be taken up
at the meeting.

Parficular care should be exercised when stafl onefings of legislative body members cccur by email
because of the ease of using the "reply to all” button tnat may inadvertently result 1n a Brown Act violation.
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I INFORMAL GATHERINGS

Cfter members are templed to mix business with pleasure—for example, by holding a post meeting
gathenng. Informal gatherings at which local agency business i1s discussed or transacted violate the law if
they are not conducted in conformance with the Brown Act * A luncheon gathering in a crowded dining

room violates tne Brown Act If the pubic does not have an adeguate opportunity to hear or participate in
the deiiberations of members

Thursday, 11:30 a.m. As they did every week, the board of directors of Dry Guich Irrigation
District trooped into Pop’s Donut Shoppe for an hour of talk and fellowship. They sat at the
corner window, fronting on Main and Broadway, to show they had nothing to hide. Whenever

he could, the managing editor of the weekly newspaper down the street hurried over to join
the board.

A gathenng like this would not violate the Brown Act «f board members scrupulfously avoded
talking about irnigation district issues. But it 1§ the kind of situation that should be avoided The
public 1s uniikely to believe the board members could meet regularly without discussing public

business. A newspaper executive’s presence in no way lessens the potential for a violation of the
Brown Act.

0. The agency has won a major victory in the Supreme Court on an issue of importance.
The presiding officer decides to hold an impromptu press conference in order to make a
statement to the print and broadcast media. All the other members show up in order to
make statements of their own and be seen by the media. Is this gathering illegal?

/.. Technically there is no exception for this sort of gathering, but as long as members do not
state their intentions as to future action to be taken and the press conference is open to the
public, it seems harmfess.

F TECHNOLOGICAL CONFERENCING

In an effort to keep up with information age technologies, the Brown Act now specifically allows a legislative

body to use any type of teleconferencing to meet, receve public comment and testimony, deliberate, or
conduct a closed session.”

"Teleconference” is defined as “a meeting of a legislative body, the members of which are i different
locations, connected by electronic means, through either audio or video, or both."
in addition to the specific requirements relating to teleconferencing, the meeting
must comply with all provisions of the Brown Act otherwise appiicable. The Brown
Acl contains the following specific requirements:”

= Teleconferencing may be used for all purposes during any meeting.

« At least a quorum of the legislative body must participate from locations within
the iocal agency's jurisaiction (except heaith authorities may count members
locateo outside of therr junsdiction for up to 50% of the quorum as long as the

notice and agenda for the meeting include tne teleconference number and
access code).

« Additional teleconference locations may be made avaitable for the public.
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Practice Tip:

Before teleconferencing
a meeting, legal counsel
for the local agency
should be consutted.

= Each teleconference location must be speciically identlied in the notite and agenda of the meeting,
including a full address and room number, as may be appiicable.

« Agendas must be posted at each teleconference location, even i a hotel room or a residence.
* Each teleconference location must be accessible to tne public and have technology, such as a
speakerphone, to enable the public 10 participate

« The agenda must provice the opportunity for the pubiic to address he legislative body directly at each
teleconference location,

= Allvotes must be by roll call.

. A member on vacation desires to participate in a meeting of the legislative body and vote by
cellular phone from her car while driving from Washington, D.C. to New York. May she?

I.. She may not participate or vote because she is not in a noticed and posted teleconference
location.

The use of teleconferencing to conguct a legislative body meeting presents a variety of new 1ssues beyond
the scope of this guide 10 discuss in detail, Therefore, before teleconferencing a meeting, legal counse! for
the local agency should be consulted.

L LOCATION OF MEETINGS

The Brown Act generally requires all regular and special meetings of a legislative body, iIncluging retreats
and workshops, to be held within the boundanes of the territory cver which the local agency exercises
Jurisgiction @

An open and pubiicized meeting of a legislative body may be held outside of agency boundarnes if the
purpose of the meetng 15 to:

* Comply with state or federal law or a court order, or for a juaicral conference or adgministrative
proceeding in which the local agency 1s a party.

« Inspect real or personal property, which cannot be conveniently brought into the local agency's terntory,
providad the meeting 1s imited to items relating to that real or personal property

. The agency is considering approving a major retail mall. The developer has built other simitar
malls, and invites the entire legislative body to visit a mall outside the jurisdiction. May the
entire body go?

A. Yes, the Brown Act permits meetings outside the boundaries of the agency for specified
reasons and inspection of property is one such reason. The field trip must be treated as a
meeting and the public must be able to attend.

¢ Participaie n mulliagency meetings or discussions, however, such meetings must be held within the
boundaries of one of the partcipating agencies, and all nvolvec agencies must give proper notice

= Meet In the closest meeting facility if the local agency has no meeting facility within its boundaries or at
1ts principat office if that office 1S located cutside the territory over which the agency has junisdiction.
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» Meetwith elected or appointed federal or California officials when a loca! rmeeting would be impractical,

solely to discuss a legislative o regulatery ssue affecting the local agency and over which the federal or
state officials have jurisdiction.

= Meet in or nearby a facility owned by the agency, proviced that the topic cf the meeting s mited to
tems airectly related to the facility.

¢ Visit tne office of its legal counsel for a closed sessicn cn pending !itigation, wnen o do so would reguce
legal fees or Costs.”

In agldition, the goverring board of a school or community college district may holg meetings outside of its
boundares to attend a conference on nonadversanal cotiective bargairing techmaues, interview candidates
for school distrnict supenntendent, or interview a potential employee from another district ~ A school board
may also interview members of the public residing ir another district if the board is considening employing
that district’s supenniendent,

Similarly, meetings of a joint powers authornity can occur withun the territory of at least one of its member
agencies, and a joint powers authority with members throughout the state may meet anywhere in the
state.”

Finally, if a fire, flood, earthquake, or other emergency makes the usual meeting place unsafe, the
presiding officer can designate ancther meeting place for the duration of the emergency. News media

that have requesied nobice of meetings must be notilied ol the designaticn by the most rapid means of
communication avallable.?
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Updates to this publication responding to changes in the Brown Act or new court interpretations are available

at www,cacities,org/opengov. A current verslon of the Brown Act may be found at www. Jeginfo.ca.gov.
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CHAPTER 4:

AGENDAS, NOTICES, AND
PUBLIC PARTICIPATION
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Effective notice 15 essential for an open and public meeting. Whether a meeting 1s open or how the public
may participate in that meeting 1S acagemic I No oNe knows about 1he meeting.

I AGENDAS FOR REGULAR MEETINGS

Every regular meeting of a legislative body of a local agency—incluging advisory COMMittees, Commiss:ons,
or boards, as well as standing committees of legislative boties—must be preceded by a posted agenda that
advises the public of the meetng and the matters to be transacted or discussed.

The agenda must be posted at least 72 hours before the regular meeting in a location “freely accessible

Practice Tip: to members of the pubiic ** The Califormie Attorney General has interpreted this reguirement to require
Putting together posting n lacations accessible to the public 24 hours a day during the 72-hour peniod. Posting may also be
a meeting agenda rade on & touch screen electronic kiosk accessible without charge to the pubic 24 hours a day during the
requires carsful 72-hour period.” However, posting an agenda on an agency’s website alone 1s inadequate since there 1s no

unversal access to the internet, The agenda must state the meeting tme and place and must contain “a
brief general description of each item of business to be transacted or discussed at the meeting, including
items o be discussed mn closed session.™

Q. The agenda for a regular meeting contains the following items of business:
= “"Consideration of a report regarding traffic on Eighth Street”
= “Consideration of contract with ABC Consulting”
Are these descriptions adequate?

A, If the first is, it is barely adequste. A better description would provide the reader with
some idea of what the report is about and what is being recommended. The second is not
adequate. A better description might read "consideration of a contract with ABC Consulting
in the amount of $50,000 for traffic engineering services regarding traffic on Eighth Street.”
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The agenda includes an item entitled “City Manager's Report,” during which time the City

Manager provides a brief report on notable topics of interest, none of which are listed on
the agenda.

Is this permissible?

/.. Yes, so long as it does niot result in extended discussion or action by the body.

A brief general description may not be sufficient for closed session agenda ilems. The Erown Act provides
safe harbor language for the various types of permissible closed sessions. Substantial compliance with

the sale narbor language 1s recommended to protect legislalive bodies and elected officials from iegal
challenges

I MAILED AGENDA UPON WRITTEN REQUEST

The legislative body, or its designee, must mail a copy of the agenda or, if requested, the
entire agenda packet, to any person who has lled a written request for such matenals These
copies shall be mailed at the ume the agenda 1s posted. If requested, these matenals must be
made avatlable in appropriate alternative formats to persons with disabilities

A request for notice is valig for one calendar year and renewal requests must be filed January
1 of each year. The legislative body may estabhsh a fee 1o recover the cost of proviging the

service. Failure of the requesting person to recewve the agenda does not constitute grounds
for invalidation of actions taken at the meeting.”

¥ NOTICE REQUIREMENTS FOR SPECIAL MEETINGS

There 1S no express agenda reguirement for special meetings, but the notice of the special meeting
effectively serves as the agenda and mits the business that may be transacted or discussed. Wiitten notice
must be sent to each member of the legislative body (unless waived in writing by that member) and o each
local newspaper of general circulation, and radio or telewvision station that has requested such notice in

wniting This notice must be delvered by personal deivery or any other means that ensures receipt, at least
24 nours before the time of the meeting.

The notice must state the time ana place of the meeting, as well as all business 1o be transacted or
giscussed. It s recommended thet the business to be transacted or discussed be described in the same
manner that an item for a regutar meeting would be descnibed on the agenda-—with a brief general
descoiplion. As noted above, closed session items should be descnbed n accordance with the Brown Act's
safe harbor provisions to protect legislative boaes and elected officials from challenges of noncomphance
with notice requirements The special meeting notice must also be posted at ieast 24 hours prior {0 the
special meeting in a site freely accessibie to the public The body cannot consider business notn the notice.*

E NOTICES AND AGENDAS FORADJOURNED AND CONTINUED

MEETINGS AND HEARINGS

A regular or special meeting can be adjourned and re-agjourned te a time and place specifiea in the order
of adjournment.” If no time s stateq, the meeting is continued to the hour for regular meetings. Whoever

1S present (even If they are less than a quorum) may so adjourn a meeting, if no member of the legislative
body 1s present, the cierk or secretary may agjourn the meeting. If 2 meeting 15 agjourned for less than five
calengar days, no new agenda need be posted 50 [ong as a new item of ousiNess is not introduced. A copy
of the order of agjournment must be posted within 24 hours after the adjournment, at or near the door of
the place where the meeting was held.
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Aheanng can be continued to a subseguent meeting The process s the same as for continuing adjourned
meetings, excepl that if the heanng 1s continued to a tme less than 24 hours away, a copy of the order or
notice of continuance must be posted /mmediately following Lhe meeting

L NOTICE REQUIREMENTS FOR EMERGENCY MEETINGS

The special meeting notice prowsions apply 10 emergency meetings, except for the 24-hour notice.” News
media that have requested written notice of special meetings must be notified by lelephone at leasl one
nour in advance of an emergency meeting, and all telephone numbers provided in that written request
must be tried. if telephones are not working, the notice requirements are deemed waived. However, the
news media must be nolified as soon as possible of the meetng and any action taken.

News media make a practice of having written requests on file for notificatior of special or emergency
meetings. Absent such a request, a local agency has no fegal obligation to notify news media of special or
emergency meetings—although notification may be adwisable in any event {0 avoid centroversy,

U EDUCATIONAL AGENCY MEETINGS

The Eaucation Code comans some special agenda and special meeting provisions,™ however, they are
generally consistent with the Brown Act. An item s apparently void 1f not posted.™ A schoo! district must
also adopt regulations to make sure the pubhic can place matters affecting aistrict business on meeting
agendas and to address the board on those items 7

P NOTICE REQUIREMENTS FOR TAX OR ASSESSMENT
MEETINGS AND HEARINGS

The Brown Act prescripes speciiic procedures for adopluion by a cily, county, special district, or jont powers
authonty of any new or increased general tax or assessment At least one public meeting must be held

to allow public testimeny on the tax or assessment in addition, there must also be at least 45 days notice
of a public hearing at which pubiic testimony may be given before the legisiative body proposes to act on

the tax or assessment. The agency may recover the reasonable costs of the pubiic meetings, heanngs, and
notice.™

The Brown Act exempts certain fees, standby or availabiiity charges, recurring assessments, and new or
increased assessments that are subject to the notice and neanng requirements of the Constitution.™ As a
practical matter, the Constitution’s notice requirements have preempted this section of the Brown Act

I NON-AGENDA ITEMS

The Brown Act generally prohibits any action or aiscussion of items not on the posted agenda. However,
there are three specific situations m which a legislative boay can act on an item not on the agenda.

* When a majonity decides there 1s an "emergency situation” (as delined for emergency meetings).

« When two-thirds of the members present (or all members if less than two-thirds are present) determine
there 1s a need for immediate action and the need to take action "came to the attention of the local
agency subsequent to the agenda being posted.” This exception requires a degree of urgency. Furtner,
an item cannot be considered under this provision If the legisiative body or the staff knew about the
need to take iImmediate action before the agenda was posted. A “new” need does not anse because
staif forgot to put an item on the agenda or because an appiicant missed a deadune.

« When an item appeared on the agenda of, and was conunued from, a meeting held not more than live
days eariier.
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As seen n the above-described Instances, the exceptions are Narrow.
Tne first twe require a specific determination by the legisiative body,
That determination can be challenged in court and, if unsubstantiated,
can lead to invahdation of an action,

“I'd like a two-thirds vote of the board, so we can go ahead
and authorize commencement of phase two of the East Area
Project,” said chairman Jones.

“It's not on the agenda. But we learned two days ago that we
finished phase one ahead of schedule—believe 1t or not—and
I'd like to keep it that way. Do | hear a mobion?”

The desire to stay ahead of schedule generaily would not satisfyr
“a need for immediate action.” Too casual an achon couid mnvre
a court chalienge by a aisgruntled resident The prudent course
1S to piace an item on the agenda for the next meeting and not
risk invahdation.

“We learned thus morning of an opportunity for a state grant,” said the chief engineer at the
regular board meeting, “but our application has to be submitied in two days. we'd like the
board to give us the go ahead tonight, even though it's not on the agenda.”

A jegimmate immediate need can be acted upon even though not on the posted agenda by
following a two-step process

= First, make two deterrmmnations. (a) that there is an immediate need to take action
and (b} that the need arose after the posting ¢f the agenda The matter 15 then
“placed on the agenda ”

» Secong, discuss and act on the added agenda tem

I RESPONDING TO THE PUBLIC

The public can talk about anything, but the iegislative body generally cannot act on or discuss an item not
on the agenca. What happens when a member of the public raises a subject not on the agenda?

while the Brown Act does not allow aiscussion or action on items net on the agenda, it does allow
members of the legislative body, or its staff, to "brefly respond” to comments or questions from members
of the public, provide a reference to staff or other resources for factual mformation, or direct staff to place
the ssue on a future agenda. In addition, even without a comment from the public, a [egislative body
member or & stafl member may ask for information, request a repori back or to place a matter of business
on the agenda for a subsequent meeting (sutject to ks own rules or procedures), ask a question for
¢lanfication, make a brief announcement, or briefly report on his or her own activities,™” However, caution
should be used to avoid any disCussion or action on such items.

Councilmember A: | would like staff to respond to Resident Joe's complaints during public
comment about the repaving project on Eim Street — are there problems with this project?

City Manager: The public waorks director has prepared a 45-minute power poini presentation
for you on the status of this project and will give it right now.

Councilmember B: Take all the time you need; we need to get to the bottom of this. Qur
residents are unhappy.
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It 1s clear from this gialogue that the Elrn Street project was not on the Council’s agenda, but
was raised during the pubiic comment pernod for items not on the agenda. Counciimember
A properly asked staff to respond, the City Manager should have given a brief response if a
lengthy report from the public works director was warranted, the City Manager should have
stated that it would be placed on the agenda for the next meeting. Otherwise, both the long
report and the ikely discussion afterward will improperly embroil the Council in @ matter that
15 not hsted on the agenda

I THE RIGHT TO ATTEND MEETINGS
A number of other Brown Act provisions protect the pubhc's nght to atlend and participate in meetings.

Members of the public cannot be required to register their names, provide other nformation, complete a
questionnaire, or otherwise “fullill any conditon precedent” to attending a meeting. Any atténdance list,
questionnaire or other document circulated al a meeting must Clearly state that its completion I1s
voluntary and that all persons may attend whether or not they fill it out.™

No meeting or any other function can be held n a facility that prehitits attendance based on race,
religious creed, color, national crigm, ancestry, or sex, or that 1s inaccessible 10 the disabled. Nor
can a meeting be held where the public must make a payment or purchase in order to be present ™

Trus does not mean, however, that the public1s entitled to free entry to a conference attended by a
majonty of the legislative body.™

While a legislative body may use teleconferencing in connection with a meeung, the public must be
given notice of and access to the teleconference location. Members of the public must be able 1o
address the legislative body from the teleconference location ™

Action by secret ballot, whether preliminary or tinal, 1s flatly prohibted.”

There can be no “semi-closed” meetings, which some members of the public are permitted to attend as
spectators while others are not, meetings are either open or closed.”?

The legislative body may remove persons from a meeting who willfully interrupt proceedings. If order

stiil cannot be restored, the meeting room may be cleared. Members of the news media who have not
participated in the disturpance must be allowed to continue to attend the meeting The legisiative body may
establish a procedure to re-admit an individual or mdividuals not responsible for the disturbance.”

E RECORDS AND RECORDINGS

The public has the nght to review agendas and other writings distributed to 8 majonty of the legislative
body. Except for privileged documents, those maternals are public records and must be made available
A fee or deposit may be charged for a copy of a public recorg.*

To ensure action 1s not taken on gocuments not available for pubiic review, writings must be made pubiic

= At the meeting if prepared by the local agency or a member of its legislative body, or
« After the meeting If prepared by some other person.

Any tape or film recerd of an open and public meeting made for whatever purpose by or at the direction of
the Yocal agency 15 also subject to the Public Recoras Act, however, it may be erased or destroyed 30 days
after the taping or recording. Any inspection of a video or tape recording s to be provided without charge

on a viceo or tape player made available Dy the local agency.®’ The agency may impose its ordinary charge
for comes.”
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In addition, the pubiic 18 specifically allowed to use audo Or video tape recorders or stll or motion mcture
cameras at a meeung n order to record the proceecings, absent a reasonable finding by the legislative
bedy that recorders or cameras would persistently aisrupt preceeaings.

A tocal agency cannct prohibit or restrict the pubnic broadcast of its open and publhic meetings without a
reascnable finding tnat the noise, dlumination, or obstruction of view will be a “persistent” disruption,™

Finally, governing bodies can go beyond these minimal standards to require greater access to therr
meelings and 1o those of their appointed bodies ™

i THE PUBLIC'S PLACE ON THE AGENDA

Every agenda for a regular meeting must allow members of the pubiic to speak on any item of interest, so
long as the tem is within the subject matter junisdiction of the legislative body Further, the public must be
allowed to speak on a specilic item of business before or during the legislative body's consideration of it

o

Must the legislative body allow members of the public to show videos or make a power
point presentation during the “public comment” part of the agenda, as long as the subject
matter is relevant to the agency and is within the established time limit?

f.. Probably, although the agency is under no obligation to provide equipment.

Moreover, the legislative body cannot pronibit public ¢nticism of policies, procedures, programs, or

services of the agency or the acts or omissions of the legislative body itself. But, the Brown Act provides no
immunity for defamatory statements.

May the presiding officer prohibii a member of the audience from publicly criticizing an
agency employee by name during public comments?

‘.. No, as long as the criticism pertains to job performance.

. During the public comment period of a reguiar meeting of the legislative body, a resident
urges the public to support and vote for a candidate vying for election to the body. May the
presiding officer gavel the speaker out of order for engaging in political campalgn speech?

£ There Is no case law on this subject. Some would argue that campalgn issues are outside
the subject matter jurisdiction of the body within the meaning of Section 54954.3(s). Others
take the view that the speech must be allowed under paragraph (c) of that sectlon because
it is relevant to the governing of the agency and an Implicit criticism of the incumbents.

The legslative body may adopt reasenable regulations, incluamng time mits, on public comments. Such
regutations should be enforced farly and without regard to speakers' viewpoinis. The legislative pody has
the aiscretion to modify its regulations regarding ume limits on pubiic comment if necessary. For example,
the ume imit could be shortened to accommodate a lengthy agenda or it could be lengthened to allow
adaitional time for aiscussion on a complicated matter.“ The legislative booy may reguest ihat persons
who wish to speak Nl out speaker cards, however, hecause anonymous speech is protected Oy the
constitution, this must be optional
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The pubiic need not be given an opportunity (0 speak on an item that has already been consicered by a
commuittee made up exc'usively of members of the legislative body at a pubhc meeting, if al! interested
members of the public nad the opportunity Lo speak on the item before or durning its consideration, and if
the item has not been substantially changed

Notices and agendas for special meetings must also give members of the public the opportunity to speak

before or during consideration of an item out need not allow members of the pubiic an opportunty Lo
speak on nocnagendized items.®
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CHAPTERSS:

CLOSED SESSIONS )

The Brown Act begins with a strong statement in favor of open meetings; private Qiscussions among

a majority of a legislative body are prohibited, unless expressly authonzed under the Brown Act. It 1s

not encugn that a subject 1s sensitive, embarrassing, or controversial. Without specific authonty n the
Brown Act for a closed session, @ matter must be discussed in public. As an example, a board of police
commussioners cannot generally meet in closed session, even though some matters are sensitive ana the

—
[

commussion considers their disclosure contrary to the pubhc interest.’

Practice Tip: Meetings of a legisiative body are either fully open or fully closed, there is nothing in between. Closed
Meetings are either sessions may mvolve only the members of the legislative body and only agency counsel, management
open or closed —there and support staff, and consultants necessary for consideration of the matter that s the subject of closed
is no “in batween.”

session. Individuals who do not have an official role in advising the legislative body on closed session
subject matters must be exciuded from closed session discussions,?

Q. May the lawyer for someone suing the agency attend a closed session In order to explain to
the legislative body why it should accept a setlement offer?

A. No, attendance in closed sessions is reserved exclusively to the agency’s advisors.

In general, the most common purpose of a closed session 1s to avoid revealing confidential nformation that
may, in specilied circumstances, prejudice the legal or negotiating position of the agency or compromise

the privacy interests of employees. Closed sessions should be conducted keeping those narrow purposes
in mmd.
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In this chaptes, the grounds for convening a ciosed session are called "exceptions,” because they are
excepuons to the general ruie that meetings must 0e conducted openly In some crcumstances, none
of the closed session exceptions apply 1o &nissue or information the legislative body wishes 0 ciscuss
privately. In these cases, it & not proper to convene a closed session, even to protect confidential
information. For examnle, the Brown Act dogs not authorize closed sessions for general contract
negotiations

I AGENDAS AND REPORTS

Closed session items must be briefly described on tne posted agenda and the description must state the
specihic statutory exemption, Anitem that appears on the open meeting portion of the agenda may not be
taken into closed session until it has been properiy agendized as a closeq session or unless It is properly

added as a closed session item by & two-thirds vole of the body after making the appropriate urgency
findings.

The Brown Act supplies a senies of fill-in-the-blark sample, agenda descriptions for vanous types of
authonzed closed sessions, which provide a “safe harbor” from legal attacks. These sample agenda
descriptions cover heense and permit determinations, real property negotiations, existing or anticipated
Itigation, hability claims, threats to security, pubhc employee appomtments, evaluations and aiscipline, 1abor

negotiations, multi-junsaichional drug cases, hospital boards of directors, and medical quality assurance
committees.’”

If the legislative Dody intends to convene in closed session, it must include the section of the Brown Act
authorizing the closed session in advance on the agenda and it must make a public announcement prior to

the closed session discussion. IN Most cases, the announcement may simply De a reference to the agenda
itern

Following a closed session the legislative body must provide an oral or written report on certain actions
taken and the vote of every elected member present The timing and content of the report vanes according
to the reason for the closed session.” The anncuncements may be made at the site of the closed session,
so long as the public 1s allowed to be present to hear them

If there 15 a standing or written reguest for gocumentation, any copies of contracts, settlement agreements,
or other docurments finally approved or adopted in closed session must be provided to the requestor(s)
after the closed session, If final approval of such documents does not rest with any other party to the
contract or settlement. If substantive amendmenis to a contract or settlement agreement approved by all
pariies requires retyping, such documents may be held until retyping 1s completed durning normal business
hours, but the substance of the changes must be surnmartzed for any person nguiring about them ¢

The Brown Act does not require mimutes, including minutes of closed session. A confidential “minute
book" may be kept to record actions taken at closed sessions.” If one 1§ kept, it must be mace available
to members of the legislative body, provided that the member asking to review minutes of a particular
meeting was not disgualified [rom attending the meeting due to a conflict of interest.® A court may order
the disclosure of minutes books for the court’s review 1l a lawsuit makes sufficient claims of an ocpen
meeting violation.

Practice Tip:

some problems over
closed sesslons arise
because secrecy itsell
breeds distrust. The
Brown Act does niot
require closed sessions
and legisiative bodles
may do well to resist the
tendency to call a closed
session simply becabse
it may be permitted, A
better practice is 1o go
into closed sesslon only
wien necessary.
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b LITIGATION

There 15 an attorney/chent relationship, and legal counsel may use it for privileged written and verbal
communications—outside of meetings—to members of the legislative body. But protection of the
attorney/chent privilege cannot by itself be the reason for a closed session ®

The Brown ACt expressly authorizes closed sessions to discuss what 1s consicered Litigation. The rules

that apply to holaing a higation Closed session nvolve complex, technical definitions and procedures, The
essential thing to know is that a closed session can be held by the body to confer with, or receive advice
from, its legal counsel when open aiscussion would prejudice the posrtion of the local agency n iitigation in
which the agency s a party. The Attorney General beheves that if the agency's attorney is not a participant,
a Inigalion closed session cannot be held.” In any event, local agency officials should always consult the

agency's attorney before placing this type of closed session on the agenda, in order to be certain that it §
being done properly.

Ltigation that may be discussed in closed session inciudes the following three types of matters:

Practice Tip: Existing litigation

Protection of the Existing litigation includes any adjudicatory proceedings before a court, administrative body exercising
| m::lmeylcﬁent Its addicatory authority, hearing officer, or arbitrator. The clearest situation in which a closed session 1s
i:. }’mhf:ﬁi“mtw sof authonzed s when the local agency meets with its legal counsel to discuss a pending matter that has

a closed session,

S =N 0. May the legislative body agree to settle a lawsuit in a properly-noticed closed session,
without placing the settilement agreement on an open session agenda for public approval?

£ Yes, but the settlement agreement is a pubiic document and must be disclosed on request.
Furthermore, a settlement agreement cannot commit the agency to matters that are
required to have public hearings.

peen filed in a court or with an adminstrative agency and names the local agency as a party. The legislative
body may meet under these circumstances to receive upcates on the case from attorneys, participate in
developing strategy as the case develops, or to consider alternatives for resolution of the case. Generally an
agreement to settle itigation may be approved in closed Session. HOWeVer, an agreement to settle htigation
that requires actions that are subject to public heanngs cannot be approved in closed session.™

Threatened litigation against the local agency

Closed sessions are authonzed for legal counse! to nform the legislative body of specific facts and
circumstances that suggest that the local agency has significant exposure to litigation. The Brawn Act lists
six separate categories of such facts and circumstances. ™ Tne legislative body may alsa meet under this

exception to cetermine whether a closed session is authorized based on information providec Dy legal
counsel or siaff.

Initiation of litigation by the local agency

A closed session may be held under the pending liigat:on exception when the legislative body seeks legal
advice on whether to protect the agency’s rights and interests by mitiating litigation.

In certain cases, the circumstances and facts justifying the closed session must be publicly noticed on the
agenda or announced at an open meeting. Before holaing a clesed session under the pending fitigation
exception, the legrslative body must publicly state which of the three basic situations apply. It may do so
simply by making a reference to the posted agenda.
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Certain actions must be reported i open session at the same meeting following the closed session. Other
actions, as where final approval rests with another party or the court, may be announced when they
become final and upon inquiry of any person. Each agency attorney should be aware of and shouid make
other oisclosures that may be required 1 specilic instarces.

i REAL ESTATE NEGOTIATIONS
A legislative body may meet in closed session with 1ts negotialor to discuss the purchase, sale, exchange,

0. May other terms of a real estate transaction, aside from price and terms of payment, be
addressed in closed sesslon?

£ No. However, there are differing opinions over the scope of the phrase “price and terms
of payment* in connectlon with real estate closed sessions, Many agency attorneys
believe that any term that directly affects the economic value of the transaction falls

within the ambit of “price and terms of payment.” Others take a narrower, more literal
view of the phrase.

or lease of real property by or for the local agency A “lease” includes a lease renewal or renegotiation.
The purpose 1s to grant authornity to the legislative body’s negotiator on price and terms of payment.™
Caution should be exercised to limit discussion to price and terms of payment without straying to other
related 1ssues such as site design, architecture, or other aspects of the project for which the transaction 15
conlemplated.™

The agency's negotiztor may be a member of the legisiative body itself. Prior to the clesed session, or on
the agenda, the legislative body must identdy its negotiator, the real property that the negotiations may
concern ang the names of the persons with whom its negotiator may negotiate.™

After real estate negotiations are concluded, the approval of the agreement ang

the substance of the agreement must be reported. if its own approval makes the
agreement final, the body mustL report in open sesson at the pubhic meeting dunng
which the closed session is held. if final approval rests with another party, the [ocal
agency must repert the approval as soon as informed of it. Once final, the substance of
the agreement must De disclosed to anyone who mauires

“Our population is exploding, and we have to think about new school sites,”
said Board Member Baker,

“Not only that," interjected Board Member Charles, “we need to get rid of a
couple of our older facilities.”

"Well, obviously the place to do that is in a closed session,” said Board
Member Doe. "Otherwise we're going to set off land speculation. And if we even mention
closing a school, parents are going to be in an uproar.”

A closed session to discuss potential sites is not authorized by the Brown Act. The exception is
himuted to meeting with 1S negotiator over speciic sites—which must be identfied at an open and
public meeting
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appolint to an advisory
body and whether
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r PUBLIC EMPLOYMENT

The Brown Act authorizes a closed session "1 consider the appontment,
employment, evaluation of performance, disciphine, or aismissal of a public
employee or to hear complaints or charges brought against the employee.”’ The
purpose of this exception - commaonly referred to as the “personnel exception”

- 15t avoid undue pubhicity or emparrassment for an employee or apphcant for
employment and to allow full anc canaid discussion by the legisiative body, thus,
1t s restricted to discussing ndviduals, not general personnet policies *® The body
mMust POssess the power t0 appeoint, evaluate, or aismiss the employee o hold

a closed session under this exception.™ That authonty may be defegatedto a
subsidiary appointed body™

An employee must be given at least 24 hours notice of any closed session
convened to hear specific complaints or charges aganst him or her. This occurs when the legisiative body
1S reviewing evigence, which could include lwe testmony, and agjudicating conllicting tesumony offered
as evidence, The employee has the right to have the speaiic complants and charges discussed in a public

session rather than closed session. If the employee s not given notice, any disciplinary action 1s null and
void.+

However, an employee 1S not entitled to notice and a hearnng where the purpose of the closed session 1s [0
consider a performance evaluation. The Attorney General and the courts have determined that personnel

Q. Must 24 hours' notice be given to an employee whose negative performance evaluation is to
be considered by the legislative body in closed session?

~. No, the notice is reserved for situations where the body is to hear complaints and charges
from witnesses.

performance evaluaticns do not constitute complaints and charges, which are more akin to accusations
made against a person.#

Correct labeling of the closed session on the agenda 15 critical. A closed session agenda that identified
aiscussion of an employment contract was not sufficient to allow dismissal of an employee.* An incorrect
agenda descrption can result in invalidation of an action and much embarrassment

For purposes of the personnel exception, “employee” specifically includes an officer or an incependerit
contractor who functions as an officer or an employee. Examples of the former include a city manager,
aistrict general manager or supenntendent. An example of the latter is a legal counsel or engineer bured on
centract to act as local agency attorney or chief engineer.

Elected ofticials, appointees to the governing body or subsiciary bodies, and independent contractors
other than those discussed above are not employees for purposes of the personnel exception. Action on
individuals who are not “employees” must also be public—including arscussing and voting on appointees
to committees, or debating the merits of ndependent contracters, of considenng a cemplaint aganst a
member of the iegislative body itse!f
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The personnel excenlion specifically prohibits giscussion or action on proposed compensalion in
closea session, except for a disciplinary reduction in pay Among cther things, that means there can
be no personnel closed sessions on a salary change (other than a aisciphinary reduction) between
any unrepresented individual and the legisiative body. However, a legislative body may address the

compensation of an unrepresented inaividual, such as a City manager, in a closed session as part of a lagor
negotiation (discussed later in thus chapter), yet another example of the importance 0f using correct agenda

descriptions.

Reclassification of a job must be public, but an employee’s ability 1o hil that job may be considered in closed

session Any closed session action to appoint, empioy, dismiss, accept the resignation of, or otherwise

affect the employment status of a public employee must be reported at the public meeting during which

the closec session 1s held That report must identify the title of the position, but not the names of all

persons considered for an employment position.s However, a report on a aismissal or non-renewal of an

employment contract must be deferred until admunistrative remedres, if any, are exhausted.”

“ have some important news to announce,” said Mayor Jones, “We've decided to terminate

the contract of the city manager, effective immediately. The council has met in closed session

and we've negotiated six months' severance pay.”

“Unfortunately, that has some serious budget consequences, so we've had to delay phase two

of the East Area Project.”

This may be an improper use of the personnel closed session if the Council agenda described
the item as the city manager’s evaluation. In adaition, other than labor negotiations, any action
on nadwidual compensation must be taken in open session Caution should be exercised to not

arscuss in closed session issues, such as budget impacts in this hypothetical, beyond the scope of

the posted closed session notice.

0. The school board is meeting in closed session to evaluate the superintendent and to
consider giving her a pay raise, May the superintendent attend the closed session?

A. The superintendent may attend the portion of the closed session devoted to her
evaluation, but may not be present during discussion of her pay raise. Discussion of the

superintendent’s compensation in closed session Is limited to giving direction to the schoo!

board’s negotiator. Also, the clerk should be careful to notice the closed session on the
agenda as both an evalustion and a labor negotiation.

E LABOR NEGOTIATIONS

The Brown Act allows closed sessions for some aspects of labor negotiations, Different provisions
(discussed below) apply to school and community college aistricts

A legislative body may meet in closed session to instruct its bargaining representatives, which may be

one or more of its members,?” on employee salaries and finge benefits for both urion and non-union
employees. For represented employees, it may also consider working conditions that by law require

negotiation. These sessions may take place defore or during negotrations with employee representatives
Prior to the closed session, the legislative bedy must hold an open and pubiic session in which it identifies

its designated representatives,
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During (s discussions with representatives on salaries and fringe benefits, the legislative body may also
giscuss avallabie funds and funding pnorities, but only to instruct its representative The body may also
meet N closed session with a conciiator who has intervened in negotiations «

The approval of an agreement conclucing labor negotiations with represented employees must te reported

Practice Tip: after the agreement 1S final and has heen accepted or ratified by the other party. The report mAust identify
the item approved and the other party or parties to the negotizlion.? The labor sessions specifically cannot

:;gz;ﬁ‘t;eeﬁ:’gs;g ik include final action on proposed compensation of one or more unrepresented employees. FOr purposes of

body must hold an this prohibit:on, ar “employee” includes an officer or an mdependent contractor whe functions as an officer

open and public or an employee. Indepencent contraclors wno do not serve in the capacity of an officer or employee are

session in which it not covered by this closed session exception,

identifies its designated

representatives. F LABOR NEGOTIATIONS—SCHOOL AND COMMUNITY COLLEGE DISTRICTS

Employee relations for school aistricts and community coliege districts are governed by the Rodda Act,
where different meeting and special notice provisions apply. The entire board, for example, may negotiate in
closed sessions.

Four types of meetings are exempted from compliance with the Act

(1) anegotiating session with a recogruzed or certified employee organization;
{2) ameeting of 8 mediator with either side,
(3) aheanng or meeting held by a facl inder or arbrtrater; and

(4) asession between the boara and its bargaining agent, or the board alone, to AiISCuss Its position
regarding employee working conditions and instruct its agent ©

Pubhc participation under the Rodaa Act also takes another form." All ntial proposals of both sides must
be presernited at pubiic meetings and are public records. The pubiic must be given reasonable time to inform
itself and to express its views before the district may adopt its initial propesal. In addition, new topics of
negotiations must be made public within 24 hours, Any votes on such a topic must be followed within 24
hours by public disclosure of the vote of each member.? The final vote must be in public.

kE OTHER EDUCATION CODE EXCEPTIONS

Student disciplinary meetings by boards of school districts and community college aistricts are governed
by the Education Code. District boards may hold a closed session to consider the suspension or discipling
of a student, if a pubhic hearing would reveal perscnal, discipinary, or
academic information about students contrary to state and federal pupn
privacy law. The pupil's parent or guarchan may request an open meeting.

Final action concerning kindergarten tnrough 12th grade students must
pe taken at a public meeting, and 1s a public record ¥ In the case of
community colleges, only expulsions need be made public.

Community college distncts may also hold closed sessions to discuss
some student disciplinary matters, awarding of honorary degrees, or gifis
from donors who prefer to remain anonymous * Kindergarten through
12th grade districts may also meet in closed session to review the
contents of the statewide assessment instrument. *
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I GRAND JURY TESTIMONY

A legislative body, nctuding its members as individuals, may testify in private before a grand jury, either
indwidually or as & group.* Attendance by the entire legislative body before a grand wiry would not
censtitute a closed session meeting under the Brown Act, since tne body would not he meeting to make
decisions or reach a cConsensus on ssues within the body's subject matter jurisgiction.

I LICENSE APPLICANTS WITH CRIMINAL RECORDS

A closed session 15 permitted when an apphicant, who has a cnminal record, apphes for a license or license
renewal and the legislative body wishes o aiscuss whether the applicant i1s sufficiently rehabilnaled to
receive the hicense. If the body decides to deny the license, the applicant may withdraw the apphication.

If the applicant coes not withdraw, the body must deny the ficense in pubhc, mmediately or at Its next

meeting No information from the closed session can be revealed withoul consent of the appiicant, uniess Practice Tip:
the applicant takes action to challenge the gerial Attendance by the entire

legislative body before
I PUBLIC SECURITY | agrand jury woulld not

Legislative bodies may meet in closed session to discuss matters posing a threat to the security of pubic l constitute a closed
buildings, essential pubhc services, INncluaing water, sewer, gas, or electric service, or to the public’s right ﬁ;mﬂmm
of access to public services or faciines over which the legislative body has junsaiction Closed session l

meetings for these purposes must be held with designated secunity or law enforcement officials including

the Attorney General, district attorney, agency attorney, shenff or chief of police, or ther deputies or agency

security consultant or secunity operations manager.* Action taken in closed session with respect to such

public securnty 1ssues 1S net reportadle action.

E MULTIJURISDICTIONAL DRUG LAW ENFORCEMENT AGENCY

A joinl powers agency formed to provice drug law enforcement services 10 multiple junsoictions may
hold closed sessions to discuss case records of an on-going criminal investigation, to hear testmony from
persons involved in the nvestigation, and to aiscuss courses of action in particular cases.™

The exception applies to the legislative body of the joint powers agency and to any body advisory to it. The
purpose Is to prevent impairment of investigations, to protect witnesses and (nformants, and to permn
discussion of effective courses of action *

I HOSPITAL PEER REVIEW AND TRADE SECRETS

Two specitic kinds of closed sessions are allowed for district hospitals and municipal hospials, under other
provisions of law

« One 18 to hear reports of hospital medical audit or quahty assurance committees, or for related
dehberations. However, an appiicant or medical staff member whose staff privileges are the direct
subject of a hearing may request a public hearng.

» The other aliows district or municipal hospitals to hold closed sessions to discuss “reports involving
trade secrets"—provided no action 1s taken.

A "trade secret” s defined as information which is not generally known to the public or competitors and
which. (1) “detnwves independent economic value, actual or potential” by virtue of s restricted knowledge;
(2) 15 necessary to nitiate a new hospital service or program or faclity, and (3) would, if prematurely
disclosed, create a substantial probability of oepriving the hospital of a substant:al economic cenefit.
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Practice Tip:

There I5 a strong
interest in protecting
the confidentiality of
proper and lawiul closed
sessions.

The provision prohibits use of closed sessions to discuss ransiticns N ownership of management, or the
distnet’s gissclution *

I THE CONFIDENTIALITY OF CLOSED SESSION DISCUSSIONS

It 1s not uncemmon for agency officials to complan that configential information 15 beng “leaked” from
closed sessions, The Brown Act prohubits the aisclosure of conhdential informaton acguired in g closed
session by any person present and offers vanous remedies 10 adress waillfu! breaches of confidentiality.*
It 15 incumbent upon all those attending lawlul closed sessions to pretect the confidentiality of those
ascussions. One court has held that members of a legislative body cannot be compelled to anvulge the
content of closed session discussions through the adiscovery process * Cnly the legislative body acting as
a body may agree to awulge confidential closed sesswon infarmation, &5 regards attorney/client privileged

commurications, the entire body 15 the holder of the priviiege and ¢nly the entire body can decide to wave
the privilege *

Before adoption of the Brown Act provision specifically prohibiting disclosure of closed session
communications, agency attorneys and the Attorney General long believed that officials have a lduciary
duty to protect the confidentiality of closed session discussions. The Attorney General 1ssued ar opirion
that 1t 1s “impreper” for officials to disclose information receved duning a closed sesson regarding penaing
Iitigation,* though the opinion also concluded that & local agency may not go o 1ar as to adopt an

ordmance criminahzing pubhic disclosure of closed session discussions,* making it aifticuls to plug closed
session feaks.

The 8rown Act now prescribes remedies for breaches ol confridentiality. These include inunctive relief,
cisciplinary action aganst an employee, and referral of a member of the legislative body tc the granc jury.

The duty of maintaining confidentiality, of course, must give way to the obiigation to disclose improper
matiers or discussions that may come up in closed SessiIons. In recognition of this public policy, the Brown
Act exempts from its prohibrtion against disclosure of closed session cemmunications aisclosure of closed
session information to the district attorney or the grand jury due to a perceived violation of law, expressions
of ocpimion concerming the propriety or legality of actions taken m closed session, ncluding gisclosure of the
nature and extent of the illegal action, and disclosing nformation that is not confidential

The interplay between these possible sanctions and an official’s first amencment rights 1s complex and
beyond the scope of this guide. Suffice i to say that this 15 a matter of great sensittvity and controversy.

“I want the press to know that | voted in closed session aganst filing the eminent domain
action,” said Council Member Arnold.

"Don't settle too soon,” reveals Council Member Baker to the property owner, over coffee.
"The city’s offer coming your way is nat our bottom line.”

The first comment to the press is appropriate - the Brown Act requires that certain final votes
taken in closed session be reported publicly. ™ The second comment to the property owner Is not

- disclosure of confidential information acquired in closed session 1s expressily protibited and
harmful to the agency.
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CHAPTER 6:

REMEDIES

Certain violations of the Brown Act are designated as misdemeanors, although by far the most commonly
used enforcement prowvisions are those that authonze civil acuons to invahdate specilied actions taken

in violation of the Brown Act and to stop or prevent future violations. Still, despite all the safeguards and
remedies {0 enforce them, it 1s ulimately impossible lor the public to monitor every aspect of pubhc
officials’ interactions. Compliance ultimately results from regular training and a goed measure of self-

regulation on the part of public officials. This chapter aiscusses the remedies available to the puthic when
that self-regulation 1s ineffective.

E INVALIDATION

Any interested person, including the district attorney, may seek to invalidate certain actions of a legislative
body on the ground that they violate the Act.” violations of the Brown Act, however, cannot be invaldated if
they mvolve the lollowing types of actions:

» Those taken in substantial comphiance with the law,

= Those involving sale or 1ssuance of notes, bonds or other indebtedness, or any related corntracts or
agreements;

= Those creating a contractual obligation, including a contract awarded by competitive tid for other than
compensation for professional services, upon which a party has 0 good faith relied Lo its detnment;

« Those connected with the collection of any tax; or

« Those in which the cormplaining party had actual notice at least 72 hours orior to the meeting at which
the action 1s taken.

Before fihing a court action seeking invaldation, a persen who believes a violation has accurrea must send a
wriiten “cure or correct” demand to the legislative body. This demand must clearly describe the challenged
actor, the nature of the claimed violation, and the “cure” sought. This demand must be sent within 90 days
of the alleged violation or 30 days if the action was taken in open session but in violation of Secton 54952.2,
which defines “meetings”. The legislative body then has up to 30 days to cure and correct 1ts action, If it
aoes not act, any lawsuit must be filed within the next 15 days.
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The purpose of this requirement s to offer the body an opportunity to consider whether a violation has
occurred and to weigh its aptions before itigation s filed. The Act does not specify how to cure or correct a
violation, the best method 15 to rescind the action beng complained of and to start over.

Although just about aryone has slanding to bring an action for invalidation®, the challenger must show
prejudice as a result of the alleged viclation * An action to invalidate fails 10 state a cause of action against

the agency If the pody deliberated but did not take an action.® PICTCE Fip:
A lawsulit to invalidate
¥ CIVILACTION TO PREVENT FUTURE VIOLATIONS must be preceded by
' a demand to cure and
The district attorney or any interested person can file a civil action asking the court to:  correct the challenged
= Stop or prevent violations or tnreatened viclations of the Brown Act by members of the legislative body ; action in order to give
of alocal agency; { the legislative hodyan
y ) opportunity to consider
= Determine the applicability of the Brown Act to actions or threatened future action of the legislative it aptions.

body,

« Delermine whether any rule or action by the legislative body to penalize o otherwise discourage the
expression of one or more of 11s members is valid under state or federal law, or

« Compel the legislative body tO tape record 1ts closed sessions

It is not necessary for a challenger to prove a past pattern or practice of viclations by
the local agency in order to obtan injunctive relief. A court may presume when 1ssuing
an injunction that a single violation will continue in the future where the publc agency
refuses to admit to the alleged viglaticn or to rengunce or curtail the practice.” Note,
however, that a court may not compel elected officials to disclose iherr recollections of
what transpired in a closed session.

upon finding a violation of the Brown Act pertaining to closed sessions, a court may

compel the legisiative body to tape record 1ts future closed sessions. In a subsequent
lawsuil to enforce the Act alleging a violation occurnng in closed session, a court may
upon motion of the plaintifl review the tapes if there 1s good cause to think the Brown
Act has been violated, and make public the relevant pertion of the closed session recording.

E COSTS AND ATTORNEY'S FEES

Someone who successfully invalidates an action taken in violation of the Brown Act or who successfully
enforces one of the Brown Act’s civil remedies may seek court costs and reasonable attorney’s fees. One
court has held that attorney’s fees must be awarded to a successful plantiff unless special circumstances
exst that would make a fee award against the public agency unjust ® When evaluating how to respond to
assertions {hat the Brown Act has been violated, elected officials and their lawyers should assume that
attorneys fees will be awarded against the agency if a violation of the Act 1S proven.

An attorney fee award may only be airected aganst the focal agency and not the individual members of the Practice Tip:
legisiative body. if the local agency prevails, it may be awarded court Costs and attorney’s fees if the court i :am‘:tgt":‘ of the
finds the lawsuit was clearly frvolous ane lacking in merit.” Lo 3 f:gz’;"'
E CRIMINAL COMPLAINTS likely WM

A viplation of the Brown Act by a member of the legis'ative bedy who acts with the improper intent
described pelow 1s punishable as a misdemeanor.™©

A criminal violation has two components. The first is that there must be an overt act—a member of a
legisiative body must attend a meeting at which action is taken in violation of the Brown Act.”
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Practice Tip:

Training and exercising
good judgment can
help avold Brown Act
conflicts.

"Action taken” 15 not onty an actual vote, but also a collective decision, cemmuitment or promise by a
majority of the legislative body to make a positive or negative decision.”? If the meeting involves mere
deliberation without the taking of action, there can be no misdemeancr penalty

Aviotation accurs for a tentative as well as final decisior. ™ In fact, cnminal nabiity 1s {nggered by a
member’s participation in & meeting n violation of the Brown Act—not whether that member has voted
with the majornty or minority, or has voted at all.

The second component of a coiminal violation is that action is taken with the intent of a member “to deprive

the pubhic of information to which the member knows or has reason to know the pubiic 1s entitied” by the
Brown Act.”

As with other misdemeanors, the fliing of 2 complaint 1s up te the district attorney. Although crimnal
prosecutions of the Brown Act are uncommon, district attorneys in some counties aggressively monitor
pubiic agencies’ adherence to the requirements of the law.

I VOLUNTARY RESOLUTION

Arguments over Brown Act 1ssues often beceme emotional on all sides Newspapers trumpet relatively
minor viclations, unhappy residents fume cver an action, and legislative bodies clam up about information
better aiscussed in pubhc. Hard lines are drawn and rational discussion breaks down. Occasionally the
aistrict attorney or even the grand jury becomes nvolved Pubhicity surrounding alleged violations of the
Brown Act can result in a loss of confidence by constituents in the legislatve body. There are tmes when it
may be preferable to consider re-noticing and rehearning, rather than htgating, an item of significant public
interest, particularly when there 1s any coubt about whether the open meetng requirements were satisfied.

At pottom, agencies that regularly train their officials and pay close attention o the regquirements of the
Brown Act will have little reason to worry about enforcement.

Endnotes

1 California Government Code section 54960.1. Invalidation is hmited o actions that violate the [ollowing sections of
the Brown Act: section 54953 (the basic open meeting provision); sections 54954.2 and 54954.5 (notice and agenda

requirements for regular meetings and closed sessions); 34954.6 (tax hearings); and 54956 {special meetings).

Violations of seclions not listed above cannot give rise to invalidation actions, bul are subject to the other remedies.

Cahfornia Government Code section 54960.1 (b) and {¢)(1}

McKee v. Orange Unified Schoo! District (2003) 110 Cal. App.4th 1310

Cehan v. City of Thousand Oaks {1994) 30 Cal.App.4th 547

Boyle v. City of Redondo Beach (1999) 70 Cal.App.4th 1109

Califorma Alliance for Unilty Safety and Education (CAUSE) v. City of San Diego (1997) 56 Cal App.4th 1024;

Common Canse v, Stirling (1983) 147 Cal.App.3d 518

Kleitman v. Superior Court (1999) 74 Cal.App.4th 324

Los Angeles Tunes Commnunications, LLC v. Los Angeles County Board of Supervisors (2003) 112 Cal.App.dth 1313

California Government Code section 54960.5

10 California Government Code seclion 54959. A misdemeanor is punishable by a fine of up to $1,000 or up 1o six
months in county jail, or both. California Penal Code seclion 19. Employees of the agency who participate in
violations of the Brown Act cannol be punished criminally under seclion 54959, However, al least one district

attorney instituted criminal action against employees based on the theory that they criminally conspired with the
members of the legislative body to commil a crime under section 54949.

11 Calilornia Government Code section 54959
12 California Government Code section 54952.6
13 61 Ops.Cal.Ally.Gen.283 (1978)

14 Calilornia Government Code section 54959

o U da e B2

Updates to this publication responding to changes in the Brown Act or new court interpretations are available

at www.caclties,org/opengov. A current verslon of the Brown Act may be found al www.legipfo.ca.gov.
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