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AGENDA 
AD HOC COMMITTEE ON BOARD MEETING PROTOCOL 

1655 Front Street 
6:30 P.M. Octlber 6, 2008 

Oceano 
Monday 

COMMllTEE MEMBERS 
Bill Bookout, Vice President 
Vern Dahl, Director 

SECRETARY TO THE COMMllTEE 
Patrick J. O'Reilly, General Manager 

ALL ITEMS APPEARING ON THE AGENDA ARE SUBJECT TO COMMllTEE ACTION 

1. Roll Call 

2. Public Comment * 

3. Administration Items 
a. BOARD MEETING PROTOCOL 

Develop recommended protocol for conducting meetings within the District. 

Adjournment • Oral Presentation/Discussion 

ALL ITEMS APPEARING ON THE AGENDA ARE SUBJECT TO BOARD ACTION 

Consistent with the American with Disabilities Act and California Government Code 
§54954.2 requests for disability related modification or accommodation, including auxiliary 
aids or services, may be made by a person with a disability who requires the modification or 
accommodation in order to participate at the referenced public meeting by contacting the 
District General Manager or Administrative Assistant at 805-481-6730. 

P.O. Box 599/0ceano, CA93475 
1655 Front Street/Oceano, CA 93445 
(805) 481-6730 I FAX (805) 481-6836 

oceanocsd@oceanocsd.orq 
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The Administrative items will be attached along with the regular Board 
Agenda packets on Friday October 3, 2008. 
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October 6, 2008 

TO: Ad Hoc Committee on Board Protocol 

FROM: PATRICK J. O'REILLY, GENERAL MANAGER 

SUBJECT: Board Meeting Protocol 

The conduct of Board meetings is discussed in Paragraph 2 of the District Rules of 
Order (Attachment 1). 

Attachment 2 is a summary of procedures used by the Nipomo Community Services 
District to manage their Board meetings. 

Attachment 3 is a guide to the Ralph M. Brown Act which legislates how public meetings 
are to be conducted in the State of California. 

THE RECOMMENDED ACTION BEFORE YOUR COMMITTEE is to: by Committee 
discussion and public comment, make recommendations to the Board of Directors on 
how public meetings should be conducted. 
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OCEANO COMMUNITY SERVICES DISTRICT 
RULES OF ORDER 

OCEANO COMMUNITY SERVICES DISTRICT 
BOARD OF DIRECTORS - RULES OF ORDER 

ATTACHMENT 1 

1. OFFICERS OF THE BOARD OF DIRECTORS. 

1.1 The officers of the Board of Directors (the "Board") are the President and Vice 
President. 

1.2 The President of the Board shall serve as chairperson at all Board meetings. The 
chairperson shall have the same rights as the other members of the Board in voting, 
introducing motions, resolutions and ordinances, and any discussion of questions that follow 
said actions. In addition to such duties as are customarily performed by the chairperson of an 
organization, the chairperson shall conduct all meetings in a manner consistent with the 
policies of the District and perform the following duties. 

(a) Open the session at the appropriate meeting time. 

(b) Announce the business before the Board in the order in which it is to be 
acted upon. (Announce agenda items and determine the type of action necessary). 

(c) Recognize Board members and others deserving the floor. 

(d) State and put to vote all questions which arise during the course of a 
Board meeting and announce the Board's decision on all subjects. 

Board. 

(e) If reasonable, restrain debate. 

(f) Inform and enforce the Rules of Order as they have been adopted by the 

(g) Authenticate, by signature, all acts, orders, and proceedings of the 
Board. 

(h) Close debate. 

(i) Make all conunittee appointments subject to Board approval. 

1.3 In the absence of the President, the Vice President of the Board or his/her 
designee shall serve as chairperson over all meetings of the Board. If the President and Vice 
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OCEANO COMMUNITY SERVICES DISTRICT 
RULES OF ORDER 

President the Board are both absent, the remaining members present shall select one of 
themselves to act as chairperson of the meeting. 

1.4 The President and Vice President of the Board shall be elected annually at the last 
regular meeting of each calendar year as follows. 

(a) The determination and seating of the President and Vice President shall be the 
first order of business after the call to order, roll call, flag salute, and if appropriate, certification 
of election and seating of new board members. 

(b) The call for nominations for President shall be opened by the President and 
nominations shall be received by voice. No nomination needs to be seconded. 

(c) Nominations shall be closed upon an approved motion. 

(d) An absent candidate may not be nominated and elected unless such candidate has 
submitted in writing hislher desire to serve. 

(e) Nothing herein shall prohibit a Board member from declining to serve as a Board 
officer, in which case, the determination of the officer in question shall be made without regard 
to the declining person. 

(f) The elected President takes possession of hislher office immediately and hislher 
term commences immediately. 

(g) After the President is determined, the Vice President shall be determined in the 
same manner as the President. The elected Vice President takes possession of hislher office 
immediately and hislher terms commences immediately. 

(h) Committee, interagency, and other third party body appointments shall be made 
by the new President during the first meeting in January or when requested by a majority of the 
Directors, subject to approval of the Board. 

(I) No committee shall include in its membership more than two (2) Board 
members. 

(2) "Core" appointments shall be to the Finance Committee, the Fire 
Committee, the Personnel Committee and the representative to the South 
San Luis Obispo County Sanitary District (SSLOCSD). 

(3) The President will automatically be assigned as the District representative 
to the South San Luis Obispo County Sanitary District. 
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OCEANO COMMUNITY SERVICES DISTRICT 
RULES OF ORDER 

(4) At least one "Core" appointment will be made to each Director unless a 
Director declines the appointment. 

(5) No more than two "Core" appointments will be made to anyone Director. 

(6) "Core" appointments will be rotated annually with no Director assigned to 
the same "Core" committee, except the SSLOCSD, two years in a row 
unless approved by a majority of the Directors. 

(7) Other appointments will be rotated on an annual basis if a Director 
requests assignment to a specific committee. 

(8) No more than one Director who has not previously served as a Director 
will serve on any "Core" committee. 

(9) Assignment to the Fire Oversight Committee will be made to a member of 
the Fire Committee unless both primary members of the Fire Committee 
decline appointment. 

(10) The President shall be appointed as an alternate member to all standing 
committees. The Vice President shall be appointed as an alternate for those 
meetings where the President serves as a regular member or where the 
President is unable, due to scheduling or other conflicts, to attend a committee 
meeting as an alternate. 

(II) The General Manager, or hislher designee, shall be an ex-officio member 
of all committees. 
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OCEANO COMMUNITY SERVICES DISTRICT 
RULES OF ORDER 

1.5 Any member of the Board may request that an agenda item be included on a regular 
or special meeting for the Board to consider whether the President or Vice President shall be 
removed and an election be conducted to select a new President or Vice President. 

(1) Upon motion and second, the President or Vice President shall be removed from 
office as such and an election will be held to select a new President or Vice President if a 
majority of the Board votes affirmatively. 

(2) The call for nominations for President and/or Vice President shall be opened by 
the then acting President and nominations shall be received by voice. No nomination needs to be 
seconded. 

(3) Nominations shall be closed upon an approved motion. 

(4) An absent candidate may not be nominated and elected unless such candidate has 
submitted in writing hislher desire to serve. 

(5) Nothing herein shall prohibit a Board member from declining to serve as a Board 
officer, in which case, the determination of the officer in question shall be made without regard 
to the declining person. 

(6) The elected President or Vice President takes possession ofhislher office 
immediately and hislher term commences immediately. 

(7) Committee, interagency, and other third party body appointments shall be made 
by the new President during the first meeting after hislher election, subject to approval ofthe 
Board. 

2. MEETINGS. 

2.1 Regular meetings of the Board shall commence at 6:30 p.m. and adjourn by 
10:00 p.m. on the second and fourth Wednesday of each calendar month in the Board room at 
the District Office currently located at 1655 Front Street, Oceano, CA. It shall be the policy of 
the Board to complete meetings, including closed sessions, by 10:00 p.m. unless the majority 
of the Board elects to continue past the adjournment hour. If at the hour of 10:00 p.m. the 
Board has not concluded its business, the Board will review the balance of the agenda and 
determine whether to extend the meeting beyond the hour of 10:00 p.m., continue the 
remaining items, or adjourn the meeting to another date and time. 

2.2 Members of the Board shall attend all regular and special meetings of the Board 
unless there is good cause for absence. 

2.3 No action or discussion may be taken on an item not on the posted agenda; 
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OCEANO COMMUNITY SERVICES DISTRICT 
RULES OF ORDER 

provided, however, matters deemed to be emergencies or of an urgent nature may be added to 
the agenda under the procedures of the Brown Act. Pursuant to the Brown Act: 

(a) Board Members may briefly respond to statements or questions from the 
public; and 

(b) Board Members may, on their own initiative or in response to public 
questions, ask questions for clarification, provide references to staff or other resources for 
factual information, or request staff to report back at a subsequent meeting; and 

(c) Board Members or the Board itself may take action to direct staff to 
place a matter on a future agenda. 

2.4 A majority of the Board shall constitute a quorum for the transaction of 
business. While a majority of the Board is sufficient to do business, motions must be passed 
unanimously if only three attend. Only those Board members present at a meeting may vote on 
business conducted at that meeting. Members may not vote when absent or by proxy. If a 
quorum does not arrive within fifteen (15) minutes of the time the meeting has been scheduled, 
it shall be determined that a quorum is not present. When there is no quorum for a regular 
meeting, the President, Vice President, or any Board member shall adjourn such meeting, or, 
if no Board member is present, the District secretary shall adjourn the meeting. 

2.5 A roll call vote shall be taken upon the passage of all ordinances, resolutions, 
other matters established by Board policy or state law as requiring solicitation of bids and all 
matters involving more than a five thousand dollars ($5,000.00) expenditure by the District. 
The roll call vote shall be entered in the minutes of the Board showing those Board members 
voting aye, those voting no and those not voting or absent. In calling the roll, the chairman of 
the meeting's name shall be called last. Upon demand by any Board member, or at the 
discretion of the President, the vote on any other motion or matter shall be by roll call. Unless 
a Board member states that he or she is not voting because of a conflict of interest and steps 
down from the dais prior to the discussion of the item, his or her silence, or vote of abstention 
shall be recorded as an affirmative vote. Tie votes shall be lost motions. 

2.6 A motion to reconsider any action previously taken by the Board must be made 
by a Board member who voted on the prevailing side or who had no opportunity to vote on the 
original motion. 

2.7 Any person attending a meeting of the Board may record the proceedings with 
an audio or video tape recorder or a still or motion picture camera in the absence of a 
reasonable finding that the recording cannot continue without noise, illumination, or 
obstruction of view that constitutes or would constitute a disruption of the proceedings. 

2.8 All video tape recorders, still and/or motion picture cameras shall remain 
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stationary and shall be located and operated from behind the public speakers podium once the 
meeting begins. The President retains the discretion to alter these guidelines, including the 
authority to require that all video tape recorders, still and/or motion picture cameras be located 
in the back of the room. Artificial illumination and/or flash lighting can be used only during 
the "Public Comment" period portion of the agenda and during special presentations such as 
awards at the discretion of the President. 

2.9 A block of time shall be set aside to receive general public comment. Comments 
on agendized items should be held until the appropriate item is called. Unless otherwise 
directed by the President, public comment shall be presented from the podium. The person 
giving public comment shall state his/her name and general place of residence prior to giving 
his/her comment. Public comment shall be directed to the Board as a whole and not to any 
member individually or the public. Public comment shall be limited to three minutes unless 
extended or shortened by the President in his/her discretion. In order to avoid repetitious 
presentations and delay in the business of the Board, whenever any group of persons wishes to 
address the Board on the same subject matter, the President may request a spokesperson be 
chosen by the group to present their position. After public comment has been closed, no 
member of the public shall address the Board from the audience on the matter under 
consideration without first securing permission to do so from the President or a majority of the 
Board. 

3. AGENDAS. 

3.J The General Manager, in cooperation with the President, shall prepare an 
agenda for each regular and special meeting of the Board. Any Director may call the General 
Manager and request an item to be placed on the regular meeting agenda no later than 4:30 
p.m. one week prior to the meeting date. 

4. PREPARATION OF MINUTES AND MAINTENANCE OF TAPES. 

4.1 The minutes of the Board shall be kept by the District Secretary and shall be 
neatly produced and kept in a file for that purpose, with a record of each particular type of 
business transacted set off in paragraphs with proper subheads. 

4.2 The District Secretary shall be required to make a record only of such business 
as was actually passed upon by a vote of the Board and, except as provided in Section 4.3 
below, shall not be required to record any remarks of Board Members or any other person. 

4.3 Any Director may request for inclusion into the minutes brief comments 
pertinent to an agenda item, only at the meeting in which the item is discussed. 
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chosen by the group to present their position. After public comment has been closed, no 
member of the public shall address the Board from the audience on the matter under 
consideration without first securing permission to do so from the President or a majority of the 
Board. 

3. AGENDAS. 

3.J The General Manager, in cooperation with the President, shall prepare an 
agenda for each regular and special meeting of the Board. Any Director may call the General 
Manager and request an item to be placed on the regular meeting agenda no later than 4:30 
p.m. one week prior to the meeting date. 

4. PREPARATION OF MINUTES AND MAINTENANCE OF TAPES. 

4 .1 The minutes of the Board shall be kept by the District Secretary and shall be 
neatly produced and kept in a file for that purpose, with a record of each particular type of 
business transacted set off in paragraphs with proper subheads. 

4.2 The District Secretary shall be required to make a record only of such business 
as was actually passed upon by a vote of the Board and, except as provided in Section 4.3 
below, shall not be required to record any remarks of Board Members or any other person. 

4.3 Any Director may request for inclusion into the minutes brief comments 
pertinent to an agenda item, only at the meeting in which the item is discussed. 
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4.4 The District Secretary shall attempt to record the names and general place of 
residence of persons addressing the Board, the title of the subject matter to which their remarks 
related, and whether they spoke in support or opposition to such matter. 

4.5 Whenever the Board acts in a quasi-judicial proceeding such as in assessment 
matters, the District Secretary shall compile a summary of the testimony of the witnesses. 

4.6 Any tape, film or other electronic record of a District meeting made for 
whatever purpose at the direction of the District shall be subject to inspection pursuant to the 
California Public Records Act. 

4.7 Nothing herein shall be deemed to create a requirement that minutes be taken or 
tape, film or other electronic recordings be made of any closed sessions of the Board. 

5. MEMBERS OF THE BOARD OF DIRECTORS. 

5.1 Directors shall prepare themselves to discuss agenda items at meetings of the 
Board. Information may be requested from staff or exchanges between Directors before 
meetings. 

5.2 Information that is exchanged before meetings shall be distributed through the 
General Manager, and all Directors will receive all information being distributed. 

5.3 Directors shall at all times conduct themselves with courtesy to each other, to 
staff and to members of the audience present at Board meetings. 

5.4 Differing viewpoints are healthy in the decision-making process. Individuals 
have the right to disagree with ideas and options, but without being disagreeable. Once the 
Board takes action, Directors should commit to supporting said action and not to create 
barriers to the implementation of said action. 

6. AUTHORITY OF DIRECTORS. 

6.1 The Board is the unit of authority within the District. Apart from his/her normal 
function as a part of this unit, Directors have no individual authority . As individuals, Directors 
may not commit the District to any policy, act or expenditure. 

6.2 Directors do not represent any fractional segment of the community, but are, 
rather, a part of the body which represents and acts for the community as a whole. 

6.3 The primary responsibility of the Board is the formulation and evaluation of 
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policy. Routine matters concerning the operational aspects of the District are to be delegated to 
professional staff members of the District. 

7. DIRECTOR GUIDELINES. 

7.1 Board Members, by making a request to the General Manager or Administrative 
Assistant, shall have access to information relative to the operation of the District, including 
but not limited to statistical information, information serving as the basis for certain actions of 
Staff, justification for Staff recommendations, etc. If the General Manager or the 
Administrative Assistant cannot timely provide the requested information by reason of 
information deficiency, or major interruption in work schedules, work loads, and priorities, 
then the General Manager or Administrative Assistant shall inform the individual Board 
Member why the information is not or cannot be made available. 

7.2 In handling complaints from residents, property owners within the District, or 
other members of the public, Directors are encouraged to listen carefully to the concerns, but 
the complaint should be referred to the General Manager for processing and the District's 
response, if any . 

7.3 Directors, when seeking clarification of policy-related concerns, especially those 
involving personnel, legal action, land acquisition and development, finances, and 
programming, should refer said concerns directly to the General Manager. 

7.4 When approached by District personnel concerning specific District policy, 
Directors should direct inquiries to the General Manager or Administrative Assistant. The 
chain of command should be followed. 

7.5 Directors and General Manager should develop a working relationship so that 
current issues, concerns and District projects can be discussed comfortably and openly. 

7.6 When responding to constituent request and concerns, Directors should respond 
to individuals in a positive manner and route their questions to the General Manager, or in 
his/her absence, to the Administrative Assistant. 

7.7 Directors are responsible for monitoring the District's progress in attaining its 
goals and objectives, while pursuing its mission. 

7.8 Resolution 1998-19 is incorporated into these Bylaws and is attached hereto as 
reference. 
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8. DIRECTOR COMPENSATION. 

8.1 Each Director is authorized to receive one hundred dollars ($100.00) as 
compensation for each regular, adjourned or special meeting of the Board attended by him/her 
and for each day's service rendered as a Director by request of the Board. 

8.2 Each Director is authorized to receive fifty dollars ($50.00) as a compensation 
for each meeting other than regular, adjourned or special meetings or other function attended 
by him/her and each half day's service rendered as a Director at the request of the Board. 

8.3 In no event shall Director compensation exceed one hundred dollars ($100) per 
day. 

8.4 Director compensation shall not exceed six (6) full days in anyone (1) calendar 
month. 

8.5 Each Board Member is entitled to reimbursement for their expenses incurred in 
the performance of the duties required or authorized by the Board, which reimbursement shall 
be in strict compliance with the District's adopted travel policy and Government Code Sections 
53232.1 and 53232.2, each as amended from time to time. 

9. COMMITTEES. 

9.1 Ad Hoc Committees. 

The President shall appoint such ad hoc committees as may be deemed 
necessary or advisable by himself/herself and/or the Board. The duties of the ad hoc 
committees shall be outlined at the time of appointment, and the committee shall be considered 
dissolved when its final report has been made. 

9.2 Standing Committees . 

(a) The Board may create standing committees at its discretion. Standing 
committees shall be advisory committees to the Board and shall not commit the District to any 
policy, act or expenditure. Each standing committee may consider District related issues, on a 
continuing basis, assigned to it by the Board the Directors. Committee members shaH be 
appointed by the President, subject only to Board approval as provided in Section 1.4 (f) . 

(b) All standing committee meetings shall be conducted as public meetings in 
accordance with the Brown Act and Sections 2, 3 and 4 of these Rules. Summary notes for 
each meeting of each committee shaH be forwarded to the Board as a public record. 
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10. CORRESPONDENCE DlSTRmUTION POLICY. 

Time permitting, the following letters and other documents shall be accumulated and 
delivered to the Board on Friday of each week and/or with agenda packet. 

(a) All letters approved by Board and/or signed by the President on behalf of 
the District; and 

(b) All letters and other documents received by the District that are of 
District-wide concern as reasonably determined by District staff. 

11. CONFLICTS AND RELATED POLICY. 

State laws exist which attempt to eliminate any action by a Board Member or the 
District which may reflect a conflict of interest. The purpose of such laws and regulations is to 
insure that all actions are taken in the public interest. Laws which regulate conflicts are very 
complicated. The following provides a brief policy summary of various conflict related laws. 
Directors are encouraged to consult with District Legal Counsel and/or the Fair Political 
Practices Commission (the "FPPC") at (916) 322-5660, prior to the day of the meeting, if they 
have a question about a particular agenda item. 

11.1 Conflict of Interest. 

Each Director is encouraged to review the District Conflict Code on an annual basis. 
The general rule is that an official may not participate in the making a governmental decision if 
it is: (1) reasonably foreseeable that the decision will have a (2) material financial effect on the 
(3) official or a member of his or her immediate family or on an economic interest of the 
official, and (4) the effect is distinguishable from the effect on the public generally. If real 
property in which the Director has an interest is located within 500 feet of the boundaries of 
the property affected by decision, that interest is now deemed to be directly involved in the 
decision. Additionally, FPPC rules generally require a disqualified Board member to leave the 
room during the discussion of the matter. 

11.2 Interest in Contracts, Government Codes Section 1090. 

The prohibitions of Government Code Section 1090 provide that the District may not 
contract with any business in which a Board member has a financial interest. 

11.3 Incompatible Office. 

The basic rule is that public policy requires that when the duties of two offices are 
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repugnant or overlap so that their exercise may require contradictory or inconsistent action, to 
the detriment of the other public interest, their discharge by one person is incompatible with 
that interest. 

12. EVALUATION OF CONSULTANTS. 

The District Consultants, including the District Legal Counsel and District Consulting 
Engineer shall be evaluated annually during months of May and June of each year. 

13. CONTINUING EDUCATION. 

Members of the Board are encouraged to attend educational conferences and 
professional meetings when the purpose of such activities is to improve District operation. 
Subject to budgetary constraints, there is no limit as to the number of Directors attending a 
particular conference or seminar when it is apparent that their attendance is beneficial to the 
District. 

14. BOARD RULES OF ORDER REVIEW POLICY. 

These Rules of Order shall be reviewed annually at the first regular meeting in 
February. The review shall be provided by District Counsel and ratified by Board action. 

15. RESTRICTIONS ON RULES. 

15.1 These Rules shall govern the Board in all cases to which they are applicable, 
and in which they are not inconsistent with States and Federal laws . 

15.2 In all matters not otherwise governed by these Rules , Roberts Rules of Order 
shall govern. 
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OCEANO COMMUNITY SERVICES DISTRICT 
RESOLUTION NO. 1998-19 

A RESOLUTION OF THE BOARD OF DIRECTORS OF THE 
OCEANO COMMUNITY SERVICES DISTRICT 

ADOPTING A POLICY STATEMENT FOR RELATIONSHIPS AND CONDUCT 
BETWEEN THE BOARD MEMBERS AND STAFF 

BE IT RESOLVED by the Board of Directors of the Oceano 
Community Services District as follows: 

Section 1. This Board of Directors hereby approves 
and adopts a Policy entitled "Relationships and Conduct 
Between Board Members and Staff," a copy of which is 
attached hereto as Exhibit "A." 

Section 2. A copy of said Policy shall be kept by 
the District Manager. Copies shall be distributed to: 

(a) All current District employees and new employees 
at the time of hire. 

(b) All current Directors of the District and new 
Directors at the time they take office. 

Upon the motion of Director Baughman, seconded by 
Director Brannon, on the following roll call vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAINING: 

Vice President Baughman, Director Brannon, 
Director Gallardo, President Searcy 

None 

None 

Director Angello 

~he foregoing resolution is 
this 19th day of August, 1998. 

ATTEST: 

~.L.~ 
tINA A. DAVIS 
Board Secretary 
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EXHIBIT "AU 

POLICY STATEMENT 

RELATIONSHIP AND CONDUCT BETWEEN 
BOARD MEMBERS AND STAFF 

It is the intent of the Board of Directors to: 

A. Maintain control and direction of the District by 
action of the Board of Directors taken pursuant 
to the Brown Act. 

B. Allow Board Members access to information 
relative to the running of the District. 

C. Protect staff from undue influence, threats, 
and/or pressure from individual Board Members. 

D. Allow staff to execute priorities given by 
management and Board of Directors without fear of 
reprisal. 

E. Encourage Board Members to attend Special 
District Board Administration programs and other 
programs that emphasize employee relationships. 

Therefore, a policy guiding the conduct between Board 
Members and staff is hereby established as follows: 

I. BOARD OF DIRECTORS 

(a) The full Board of Directors by action taken 
pursuant to The Brown Act recains absolute power to set 
policy, direct staff, and conduct the business of the 
District. 

(b) Individual members of the Board of Directors 
shall not attempt to pressure and/or influence staff 
decisions, recommendations, workloads, schedules, and 
priorities. 

(c) If a Board Member wishes to influence the 
actions, decisions, recommendations, workloads, work 
schedules, and priorities of staff, that member must 
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prevail upon the Board of Directors to do so as a matter of 
Board policy, pursuant to The Brown Act. 

(d) Individual Board Members, by making a 
request to the General Manager or Administrative Assistant, 
shall have access to information relative to the operation 
of the District, including but not limited to statistical 
information, information serving as a basis for certain 
actions of staff, justifications for staff reco~~endations, 
etc. Board Members shall receive the cooperation and candor 
of the General Manager or the Administrative Assistant in 
being provided with the requested information. 

(e) Individual Board Members are encouraged to 
attend Special District Board Administration programs and 
other programs emphasizing employee relationships. 

II. STAFF 

(a) The Board of Directors recognizes that the 
primary function of staff is to execute Board policy and to 
keep the Board of Directors informed. 

(b) Staff shall take guidance and direction only 
from action taken by the Board of Directors or from 
appropriate management supervisors as may be the case. 
Staff shall reject any attempts by individual Board Members 
to influence or otherwise pressure them into making, 
changing or otherwise affecting staff decisions or 
recommendations, or changing work schedules and priorities. 
Staff shall report such attempts, without fear of reprisal, 
to the President or the Vice President of the Board of 
Directors, who shall take appropriate action. 

(c) In the event that an employee has been the 
subject of threats to job security, job advancement or 
other abusive conduct from a Board Member, the employee 
shall report such conduct in writing and without fear of 
reprisal to the President or the Vice President of the 
Board of Directors, or to the Grand Jury directly, who 
shall investigate the complaint and take further necessary 
action. 

(d) The General Manager or the Administrative 
Assistant shall timely provide individual Board Member with 
requested information, including, but not limited to, 
statistical information, information serving as a basis for 
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certain actions by staff, justifications for staff 
recommendations, etc. If the General Manager or the 
Administrative Assistant feels that such information would 
be of interest to other Board Members, he/she shall see 
that the appropriate distribution is made. 

(e) If the General Manager or Administrative 
Assistant cannot timely provide the requested information 
by reason of information deficiency, or major interruption 
in work schedules, workloads, and priorities, then the 
General Manager or Administrative Assistant shall inform 
the individual Board Member why the information is not or 
cannot be made available . The General Manager shall 
consider other means that are in his/her judgment feasible 
to provide the Board Member with the requested information. 

(f) If the information still cannot be provided, 
either the General Manager or the Board Member shall place 
an item on the Board agenda for Board direction as to the 
Board's desire and directed method of providing the 
information. 

to: 

III. PUBLICATION OF POLICY 

(a) Copies of this Policy shall be distributed 

1 . All current District employees and new 
employees at the time of hire. 

2 . All current Directors of the District 
and new Directors at the time they take 
office. 

(b) The General Manager shall be available to 
answer questions of District employees regarding the 
District Policy on relationship and conduct between Board 
Members and staff. 
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ATTACHMENT 2 

Suggestions on Orderly Meetings 1 of 4 

Here are some suggestions I hope will be useful. They were derived from my 
experience in Nipomo with the CSD and the Advisory Council, and with very 
helpful input from District legal counsel. Also, they are informed by the study of 
the Ralph M. Brown Act, which every Board member should study well. 

First, the chair's introductory remarks should be crisp and brief. Since s/he gets 
the last word discussing motions before a vote is taken (and the repeating of 
motions for clarification gives him/her ample opportunity to frame them more 
precisely), it's better if s/he says less up front. 

The chair should not allow any item to be introduced that is not on the agenda. 
Both staff and the public need to understand that this is an orderly process, and 
that people who might have come (if they had thought the item would be 
discussed) did not come after they read the agenda. If there is a genuine 
emergency (i.e., a decision must be made before the next scheduled meeting), the 
chair has two options: call a special meeting or amend the agenda (on a 2/3 vote, 
which s/he can ask for). The chair will have to stick to his/her principles more 
than once, but we'll all be better off if s/he does. 

The chairman should adopt a routine sequence which s/he uses with little 
variation. It provides a set of expectations which help order people's 
contributions. Strike out any language in the bylaws accepting Robert's Rules of 
Order (that's District legal counsel's advice): They have no legal standing (unless 
validated by the bylaws), they exist in a number of editions, and they are just 
complex enough that the average person will not master them and yet nit
pickers can use them to call into question what has already been approved or 
denied. Adopting something simpler like "The meetings shall be directed by the 
chair" gives greater latitude without sacrificing the option of varying the usual 
sequence for some extraordinary reason. 

Here's a sample of a meeting sequence, followed by rationales: 

Public comment should be encouraged in two situations in each meeting-re 
issues not agendized and re issues that are. The opportunity towards the 
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20f4 
beginning of a meeting allows the public to comment on "items not on the 
agenda" but that are "within the jurisdiction of the Board". The latter 
qualification keeps us from wasting lots of time listening to opinions on national 
and international issues on which the Board has no authority. The Brown Act 
was not designed to provide a public forum for cranks. 

Most agencies have committee reports next - brief and to the point - for these 
often inform the discussions which follow. The Nipomo CSD usually has them 
last; and since our meetings usually run 5-6 hours, I understand why that 
decision was made. There's always a trade-off. These are reports, do not call for 
decisions, and do not require public comment. 

The second opportunity for public comment is after the staff introduction but 
before the Board deliberates. Applicants with a project are always given more 
than 3 minutes, with a second opportunity towards the end of the discussion-to 
clear up misunderstandings and to disagree (if necessary) with allegations made. 
The chair can solicit comment from one or another person present in the 
meeting, but Board members should be encouraged to address the chair if they 
want that. If the chair loses control of the process, there's no-one else in control. 

Once the agenda item is announced and has been summarized by staff, the 
applicant or Board member making the presentation may add to that 
introduction. Then the chair should ask, "Does a Board member (or Director) 
have any question to ask of staff (or the applicant)?" This is not a time for 
deliberation but clarification. Board discussion makes better sense after the 
public has been heard. 

Then: "Is there any public comment on this item?" Before this begins, the chair 
should remind the audience that no person shall speak more than once on an 
item, persons cannot use other people's time, and the time limit is 3 minutes (or a 
shorter time the chair sets). There is no statutory basis for the traditional 3 
minutes, and the chair can also set a total time limit for public comment. There 
should be no immediate response to any comment and no question & answer. If 
a person asks for an answer, the chair should respond: "Each person has three 
minutes to address the Board. We will make no responses until all public 
comment has ended." 

30f4 
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Questions asked about issues not agendized may be answered or not. A simple 
"Thank you for your comment" is all that is required, though a Board member 
may ask staff to come back with answers at a later meeting. The chair must give 
the same courtesy to all speakers, regardless of their views. The perception that 
the chair is biased is very harmful to the credibility of the Board. 

Certainly no dialogue with public should be allowed after public comment is 
closed. After everyone has had an opportunity to comment, the chair should say 
something like: "Very well. Now I will close public comment and bring the 
discussion to the Board." Responses to public comment should be reserved for 
staff or Board members after public comment has ended. 

Here's the key concept: The public has the right to *address* the Board on an 
issue, NOT the right to *debate* the Board. Outbursts and interruptions from the 
floor should be gaveled down, reminding them that public comment is closed. If 
a member of the public continues to disrupt the meeting, the chair should call a 
brief recess and ask staff to call a deputy sheriff. (A deputy will gladly come, 
and the presence of a uniform almost always ends the disruption.) 

Board members should be encouraged to speak no more than once on an item 
until the other members have had a chance to speak, and then try to speak no 
more than once for or against a motion. This will be tough for some to accept, 
but with repeated comments even the most minor issues can eat up a lot of time. 

Nominations do not require a second, but motions do. And if a motion is 
changed, the second must agree with the change (or another second must be 
made). If a motion receives no second, it then "dies for the lack of a second." 

People from the floor will want to speak here, but the chair should not allow it 
except for some extraordinary reason. And then, so as not to undo the previous 
consistency, the chair should announce as s/he re-opens public comment that 
this is not usual and say why s/he is "breaking" the usual order this time. People 
will become educated to an orderly process only if that is what they usually see. 
Much variation only leads to chaos. 

40f4 
Last, Board members should be challenged on abstentions. If there is a conflict 
of interest, they should identify that publicly before the item is discussed and 
then leave the room. They have the right to speak during the public comment 
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period only under two conditions: They are the proponent of a project AND 
they have no partner who could speak for the project. That's it. Once they have 
spoken, they may not remain for the discussion that follows or the vote. If a 
Board member wishes to abstain because of social pressures, they should be 
challenged on this. Relationships or friendships do not automatically constitute 
a conflict, and legal counsel should review this from time to time. They agreed 
to serve on the Board to represent the public, and that sometimes means 
disappointing a friend. A real friend will understand their public responsibility. 

Most bylaws stipulate that an abstention means Yes (this is rooted in British and 
then American common law), and the bylaws should be revised to stipulate this 
if they do not already do so. The alternative - that it means No - is possible, but 
it lends itself more readily to gamesmanship. 

I hope these suggestions are helpful, and I would enjoy hearing the insights of 
other chairs . For me, learning to lead meetings is always a work in progress. 

MikeWinn 
Nipomo 

PS. These comments do not apply to "town hall meetings" or study sessions. 
Different processes, with different methods. 
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FOREWORD 
The goal of thiS publication IS to explain tile requirements Of the Ralph M Brown ACt. Callforn'a's 

open meeting law, ,n tay language so that It can be read,ly under;tOOO by local government ofl'clals 
and employees, the pubhC and the news meola. We offer practical advlce-especlally ,n areas 

wllere tl1e Brown Act is unClear or has been tile subject of controversy- to assist local agenCies In 
complYing with the reqUIrements of the law. 

A number of organizations representing diverse VIew5 and constttuenCies have contributed to 
this publication In an effort to make It reflect as broao a consensus as DosslOle among those v\'110 
dally Interpret and implement tile Brown ACt. The League thanks the follOWing organizations for 
their contributions: 

ASSOCiation of Cahfornla Healthcare Districts 
ASSociation of Catlfornla Water AgenCies 
california AssoCIation of Sanitation Agenc,es (CASAl 

California Attorney General - Department of Justice 
City Clerks Association of California 
California Municipal Utilities AssociatIOn 
California Redeve lopment AssocialiOn 
California School BoarOs ASSOCiation 
California SpeCial DistriCts Association 
Callforma State ASSOCiation of Counties 

Community College League of California 
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FOREWORD 
The goal 01 thIS publication IS to expla'ln 111e require men IS 01 the Ralph M Brown ACt, Caillornla's 

open meeting law, In lay language so thalli can be readily under;IOOCI by local governmenl oilicials 
and employees, the DubhC and Ihe news meola. We offer practical advlce-especlally In areas 
wllere tile Brown Act is unClear or has been Il1e subject of controversy- to asslsllocal agencies In 
complYing with the reQUilements of the law. 

A number of organizations reoresenung diverse VleW5 and constttuenCles have contributed to 
this publication In an effort to make It reflect as broao a consensus as posslOle among those Wll0 

dally Interpret and implement the Brown ACt. The League tilanks the follOWing organizations for 
thetr contributions: 

ASSOCiation of Calif Orilla Healthcare DIStllctS 
Association of California Water AgenCies 

california AssoCiallon of Sanitation AgenCies (CASAl 
California Attolney General- Department of JuSllCe 
City Clerks ASSOCiation of California 
California MuniCipal Utilities AssociatIOn 
California Redeve lopment Associat ion 
California School BoardS ASSOCiation 
California SpeCial DIStllCtS ASSOCiation 
Callforma State ASSOCiation of Counties 

Community College League of California 
California First Amenoment PrOject 
Cahfornla Newspaper Publishers AS5O(Iation 
Common Cause 
League of Women Voters of California 

ThiS publica lion IS current as of Apr il 2007. Updates to the publlcallon responding to changes in the 
Brown Act or new court Interpretations are available at wwwcaCitles.org/opengov. 

This publication IS not Intended to prOVide legal adVice. A public agency's legal counsel IS 
responSible for adVISing ilS governing body and staff and should always be conSulted when 

legal issues arise. 

To improve the J'eadabi/ity of tIJis publicatioll: 
• Most text Will look like thiS. 

• Practice tiPS are In the margins 

• Hypothetical examples are punted in blue 

• Frequently asked Questions, along With our answers, are in shaded text 

Addllional copies of 1I1lS publication may be purchased by viSiting CityBookS 
online at 'I>f'./'NoJ (aOlles.erg/store. 
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CHAPTER 1: 
IT IS THE PEOPLE'S BUSINESS 

Practice Tip: 

The key to the Brown 

Act Is" single sentence. 
lnsummary,all 
meetings shall be open 
Indllubjlc_W:. 1it 
wben uie:sr~ IACt 
~utboiize!l <itlje~sa: 

l THE RIGHT OF ACCESS 

lwo key parts of tne Brown Act have not changed sonce Its adoption In 1953. one os the Brown Act"S Initial 

section. decla""g the Legislature's intent. 

"In enactmg thiS chapter, the Legislature fmds and declares that the public commissions, boards, 
and counCils and the other publiC agenues In this State exist to aid m the conduct of the people's 

busoness. It IS the mtent of the law that thelf actions be taken openly and that tnelf deliberations 
be conducted openly· 

"The people of thiS State do not Yield the/{ sovereignty to the agencies which serve them. The 
people, In delegatIng authorotv. do not give theu pubhc servants lhe fight to decide what IS good 
for the people to know and what IS not good for them to know The people InSist on remamlng 
mfolmed so that they may retaon contIof over the mstruments they have created.-' 

lhe people reconfirmed that Intent fifty years later at the November 2004 election by adopting PrOPOSItion 
59, amending the Calilornla Constltu\lOn to Include a public fight of access to government Information 

"The people have the nght of access to onformatoon concerning the conduct of the people's 
busoness, and, therefore, the meetmgs of public bodies and the wnlings of publiC offiCIals ana 

agenues shaff be open to public scrutony: · 

The Brown Act's otner unchanged proviSion IS a Single sentence 

';tiff meetings of the legislative body of a local agency shal1 be open and public, and al1 pelsons 

shal1 be permitted to attend any meeting of the legislative body of a local agency, except as 
otherWise provided m thiS chapter . , 

That one sentence IS by far the most Important of Ihe entire Brown ACt. It the opening IS the soul. Ihat 

sentence IS the heart of the Brown ACt. 
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I BROAD COVERAGE 

The Brown Act covers members of VIrtually every type of local government bOdy, elected or appointed, 
deCISion· making or adVisory Some types of pnvate organizations are covered, as are newly·elected 
members of a legislative bOdy, even before they lake office. 

Similarly, meetings sublect to the Brown Act are not limited to face·to·face gatherings. They also 
Include any meolum of communication or deVice by which a majority of a legislative body develops "a 
collective concurrence as to action to be taken" They Include meetings held from remote locations by 
teleconference. 

New communication technOlogies present new Brown Act Challenges For example, common email 
practices of forward ing or replYing to messages can easily lead \0 a serial meeting prohibited by the 
Brown ACt. as can partiCIpation by members of a legislative OOdy In an Internet chatlOom or blog olalogue 
CommunICating dUring meetlflgs USing electroniC technology (such as laptop compulers, personal 
olgltal aSSistantS, or cellular telephones) may create the perception that private communicatIOns are 

InfluenCing the outcome 01 decls'ons; some state legislatures have banned the practICe. on the other 
hand, Widespread cablecast lng and web streaming of meetings has greatly expanded publiC access to tile 
deCISion-making proces~ 

, NARROW EXEMPTIONS 

Tile express purpose of the Brown Act IS to assure that local government agenCies conduct the public'S 

bUSiness openly and publicly Courts and tile Attorney General usually broadly construe the Brown Act In 

favor of greater public access and narrowly constlOe exemptions to ItS general rules' 

Generally, pubhc offICials should tlllnk of themselves as liVing ,n glass houses, and that they may only draw 

tne curtains when ,t IS In tne publiC Interest to preserve confldentlahty. Closed sessions may be neld only as 
speClI,cally authOrized by the prOVISions 01 tne Brown Act ,tself. 

Tne Brown ACt. however, IS limited to meetings among a maJoflty 01 the memoers of multi' member 
government bOdies when the subject relates to local agency bUSiness. It does not apply to Independent 
conduct of IndIVIdual declslon·makers. It does not apply to social, ceremonial, educational, and other 

gatherings as long as a maloflty of the members of a body don't diSCUSS Issues related to therr local 
agency's buSiness. Meetings of temporary adVISOry committees-as distinguished from standing 

committees- made up solely of less than a 
Quorum of a legislative body are not subject to 

the Brown Act 

Tile law does not apply to local agency staff or 

employees, but they may faclhtate a Violation 
by acting as a condUit for collective action or 

diSCUSSion . 

1 he law on the one hand r€CogOlzes the 
neeo Of irlOlvlduallocal offICials to meet and 
OISCUSS matters With thelf constituents. On the 
other hand. It reqUireS-wIth certaIn speCIfiC 

exceptions to protect the community and 
preserve ,nd,v,dual fights-that the deCiSion· 

making process be pubhc. Sometimes the 
boundary between the two IS not easy to draw. 
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Think of the gDvernmen~s 
house as being made 01 
glass,lllecurtalns maybe 
drawn only to further the 
public's Interest. 
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Practice Tip: 

'Transparency Is a 
foundational value lor 
ethical government 
practices. 'IlIe Brown 
Act is 8 floor, not 8 

celn", fo( corul\Jct. 

I PUBLIC PARTICIPATION IN MEETINGS 

In addition ~o requIring the publiC'S bUSiness to be conducted In open, noticed meetings. the Brown ACI 

also extends :0 me PUDII( the fight to part,clpate In meetings IndividualS, lobby'sts, and members of the 
news media possess the right to altend, record, broadcast, and participate In publiC 
meellngs. The publiC'S partlcipaiion is further enhanced by the Brown Act'S reQu"ement 
thaI a meaningful agenda be posted in advance of meetings, by Iiml\ll1g diScuSSion and 
acllon to malters listed on the agenda, and by reQUlfing thai meeting matenals be made 
avadable 

leglslauve bodies may, however, adopt reasonable regulauons on publiC testimony and 
Ihe conduct of publiC meetings, including measures to address disruptive conduct and 
irrelevant speech. 

r CONTROVERSY 

Not surprisingly, the Brown Act has been a source of confUSion and controversy Since 
ItS incept ion News media and government watchdogs olten argue the law is loothless, 
pointing out that there has never been a Single (lIminal conViction for a violation. They 

often suspect that closed sessions are being misuSed. 

PubliC offiCials, on the otl1er hand, complain that the Srown Act makes il difficult 10 

respend to conStltuenlS and reqUires publiC diSCUSSions of items better olscussed 
pnvately-such as why a partICular person should not be apPointed to a board or commission. Many 
elected ofl lclats hnd the Brown Act Inconsistent With their private bUSiness experiences. Closed meetings 

can be more effiCient; they eliminate grandstanding and promote candor. The lechnlQues thai serve well 

In bUSiness- the working lunch, the sharing of Information through a selles of phone calls or emalls, the 
backroom conversations and compromises-are often not pOSSible under the Brown ACt. 

AS a matter of public POliCY, California (along With many other states) has concluded more IS to be gained 
than lost by conducting publiC bUSiness In the open. Government behlno closed doors may well be effiCient 

and bUSiness-like. but It may be perceived as unrespenslve and untrustworthy 

It BEYOND THE U.W-GOOD BUSINESS PRACTICES 

Violations of the Brown ACt can lead to Invalidation of an agency's action, payment of a challenger's 
attorneys' fees, publ,c embarrassment, even Cflmlnal prosecution. But the Brown ACIIS a floor, not a ceiling 

for conduct of public offiCials. ThiS guide is focused not only on the Brown ACt as a minimum standard, but 
also on meeting praCtIces or activities that, legal or not, are likely to create controversy. Problems may crop 
up, for example, when agenda descnptlons are too brief or vague, when an Informal get-together takes 

on the appearance of a meeting, when an agency conducts too much of ItS bUSiness in closed seSSion or 
discusses marters In Closed session that are Deyond the authouzed SCODe, or when controversial issues 
anse that are not on the agenda. 

The Brown Act allOWS a legislative body to adopt practices for Itself and ItS subordinate committees 

and bodies that are more stllngent than the law Itself requires. Rather than Simply restate the baSIC 
requirements of the Brown Act, local open meeting pollc,es should slnve to antiCipate and prevent 
problems In areas where Ihe Brown Act doesn't provide full gUidance AS With the adoption of any other 

signifICant policy, publ iC comment should be soliCited. 
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A local POhCy could bUild on these baSIC Brown ACt goals: 

A legislatIve body's need to get Its bUSIness aane smoothly 

The public'S nght to part icipate meaningfully In meetings, and to ~eview documents used :n decISIon. 

making at a relevant pOint In time. 

A local agency's roght to confIdentIally address certaIn negotIations, personnel mailers, claims and 
litigation, 

The right of tl1e press to fully understand and communicate puDIIC agency decISion-making, 

An expl icit and comprehensive public meeting and Information POlicy. especial ly If reviewed periodically, 

can De an Important element In maintaining or ImprOVing pubhC relations. Such a poliCY exceeds the 

absolute requ,rements of the law-but If the law were enough thiS gUide would be unnecessary A narrow 
legahstlc approacn WIll not avoId or resolve potentIal controversies An agency should consIder gOIng 
beyond tl1e law, and look at ItS unique circumstances and determIne If there IS a beller way to prevent 
potential proolems and promote public trust At the very least, local agencies need to mink about how therr 

agendas are structured In order to make Brown ACt compliance easier They need to plan carefully to make 
sure public partIcIpatIOn fits smoothly Into the process_ 

• ACH lEVI NG BALANCE 

The Brown Act should be neIther an excuse for hiding the ball nOr a mechanIsm for hindering effiCient 
and oraerly meetIngs, The Brown Act represents a balance among the Interests of constituencies whose 

Interests do not always cOincIde, It calls for openness In local government, yet Should allOw government to 
function responsively and productively, 

On the one hand, there must be adequate notIce of what diSCUSSIon and action IS to occur durong a 
meeting; on the other there must be a normal degree of spontaneity In the dIalogue between elected 

oHlclels and their constituents. 

The aDlhty at an elected offiCIal to confer with const ituents or cOlleagues must be balanced agaInst the 
important pUOhC pohcy prohlbltrng deCISion-makIng outSIde at pubhc meelrngs 

In the end, implementation of the Brown Act must assure full partle,patlon of the pubhc and preserve the 
integrrty at the decision-making process, yet not stIfle government ofilclals and Impede the eflective and 

natural operation of government 

l: HISTORICAL NOTE 

In late 1951, san FranCISCo Chron,cle reporter Mike Harrrs spent SIX weeks 

lOOking IntO the way local agencies conducted meetrngs, State law had 
long required that bUSIness be done In pubhc, but Harrrs dlscovereO secret 

meetings or caucuses were common, He wrote a 10-part serres on "Your Secret 
Government" that ran In May and June of 1952, 

Out of the serres came a decisIon to push for a new state open meeting law 
Harns and RICharO (Bud) Carpenter, legal counsel for the League at Caflfornla 

Cilles, drat:ed a bill and Turlock Assembly Member Ralph M. Brown agreeO 
to carry II. The bIll passed the Leglslat~re and was Signed ,nto law In 1953 by 

Governor Earl Warren 
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CltreS, draf:ed a bill and Turlock AssemDly Member Ralph M_ Brown agreed 

to carry It. The bill passed the Leglslat~re and was Signed ,nto law In 1953 by 

Governor Earl warren 
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The Ralph M. Brown Act (the "Brown Act"'), as It IS known, has evolved unoer a sepes of amendments and 
court decIsions, and has been the mOdel for other open meeting laws-such as the Bagley·Keene Act, 
enacted In 1967 to cover state agerCles. 

Assembly Member Brown Served Ir the Assemb:y for 19 years starting ,n 1942, the iast ti1ree years as Its 

Speaker He then became an appellate court Justice. But. he IS best known for the open meeting law, which 
carnes hiS name. 

Endnotes 
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Updates to this publication responding to changes in the Brown Act or new court interpretations are available 
at www.cacities.org/opengoy. A current version of the Brown Act may be found at www.leginfo.ca.goy. 
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CHAPTER 2: 
LEGISLATIVE BOD1IES 

Practice Tip: 

The prudent 
presumption is that an 
aIMsolY committee or 
1aslt force Is subject to 
the Brown ACt. Even 
If one dearlY Is not,lt 
may want to <:omply 
with the Brown Act. 
PtIb~c meelings may 
reduce the ~bUrly of 
l11isunderstll/1dings and 
tontrQYe($Y, 

The Brown Act applies to the leglslawe bodies 01 local agencies. It detIOes "legislative Dody" broadly to 
Include Just about every type of decISion-making body of a local agency." 

[ WHAT IS A "LEGISLATIVE BODY" OF A LOCAL AGENCY? 

A "legislative Dody" Includes: 

8 

The "governing body of a local agency or any other local body crealed by state or lederal statute.'" 
This Includes city councrls, boards 01 supervisors, SChool boards and boards of trustees 01 special 
dIStricts. A "local agency" IS any CIty, county, school district, muniCipal corporation, redevelopment 

agency, drstrict. pohtlcal subdIVISion, or other pubhc agency.' A housing authOrity IS a local agency under 
the Brown Act even though It IS Cleated by and IS an agent of the state: The Cahlorma Attorney General 
has opined that "If pollution control olstrlcts and regional open space districts are also covered: Entrhes 
Cleated pUisuant to 10IOt powers agleements ale tocal agenCies Within the meamng 01 the Brown Act: 

Newly-elected members of a legislative body who have not yet assumed office must confolm to 
the requlfements of the Brown Act as if already In offrce. ' Thus, meetings between Incumbents and 

newly-elected members of a leglslat:ve body, such as a meetrng between two outgOing members and" 
member-elect of a five-member body, could violate the Brown Act. 

Q. On the morning following the election to a fIVe-member legislative body of a local agency, 
two successful candidates, neither an incumbent. meet with an Incumbent member 01 the 
legislative body for 8 celebratory breakfast. ODes this violate the Brown Act? 

A, It might, and absolutely would d the conversation tums to agency business. Even though the 
candidates-e/ect have not officially been swom in, the Brown Act applies. If purely a social 
event, there is no violation but it would be preferable If others were invited to attend to 
avoid the appearance of Impropriety. 

Appointed bodies-whether permanent or temporal)'; deCISion-making or adVisory-such as planning 

commiSSions, ciVil service commiSSions and other SubSidiary committees, boardS, and bodies. Volunteer 
groups, executive search committeeS, task forces, and "blue ribbon committees" created by formal 

action of the governing body are legislative bodies. When the members of two or more legislative bodies 
are apPOinted to serve on an en("ety separate advlso'Y group, tne resultng bOdy may be subject to the 
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allOid the appearance of Impropriety. 
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Brown Act In aile reported case, a City counCil created a committee at two members of the City councl' 

and two members of the city plann~ng commlSSlor to review qualifications of prospective planning 

commiSSioners and make recommendations to Uie counCil. The court held that tlielr JOint miSSion made 

them a legislative body subjOcl to the Brown Act Had the two committees remained separate and met 

only to exchange Information. they would have been exempt from the Brown Act' 

Standing committees of a legislative body. rrrespect,ve of therr composition. which have either' (1) a 

contHiu:ng Subject matter Jurisdiction, or (2) a meeting schedule fixed by charter, ordinance, resolution, 

or formal actron of a leglslatrve bOdy' Even If comprrsed of less than a quorum of the governing bOdy, 

a standing committee IS subj8ct to the Brown Act FOr example. rf a governing body creates long-term 

committees on budget and finance or on publiC safety. those are standing committees subj8ct to the 

Brown Act Further. function over form conlrols. For example. a slalement by the legislative bOdy that 

"the adVISOry committee shall not exerCise continUIng subject matter JUriSdiction" or the fact that 

the committee does not have a fixed meeting SChedule IS not determinative. 'u "Formal action" by a 

legislative body Includes aulhorrzat,on given 10 the agency's execullve off,cer to apPolnl an adVISOry 

committee pursuant 10 agency-adopted pOliCy 

The governing body of any private organization eliller. (1) created by the legislative bOdy In order to 

exercise authorrty that may lawfully be delegated by such body to a prrvale corporatron. limited liability 

company or other entrty or (2) that receives agency funding and whose governrng bOard includes a 

member of the legislative bOdy of the local agency apPOinted by the legislative body as a full voting 

member of the private entity's governing board ':C These Include some nonprofit corporations created 

by local agencies" If a local agency conlracls With a prrvate frrm lor a service (for example. payroll. 

fanltorlal. or food services). the prlvale firm IS not covered by the Brown ACI:' When a member of a 

legislative body srts on a board of a prrvale organlzatron as a private person and IS not apPolnled by 

the leglslatrve bOdy. tile board Will nol be subject to the Brown ACt. Similarly. when the legislative body 

appoints someone other than one of liS own members to such bOards. the Brown Act does not apply 

Nor does It apply when a private organization merely receives agency funding:' 

(,: The local chamber of commerce is funded in part by the city. The mayor sits on the chamber's 
board of directors. Is the chamber board a legislative body subject to the Brown Act? 

A: Maybe. If the chamber's goveming documents require the mayor to be on the board and 
the city council appoints the mayor to that position, the board is a legislative body_ If. 
however, the chamber board independently appoints the mayor to its boarcJ, or the mayor 
attends chamber board meetings in a purely advisory capacity, it is not. 

Q: ~ a community college district board creates an auxiliary organization to operate a campus 
bookstore or cafeteria. is the board of the organization a legislative body? 

A: Yes. But, if the district instead contracts with a private firm to operate the bookstore or 
cafeteria, the Brown Act would not apply to the private finn. 

certain kinds of hospital operators. A lessee of a hospital (or portion of a hospital) frrst leased under 

Health and Safety Code subsection 32121(p) after January 1. 199~. whrch exerCises "material authorrty" 

delegated to rt by a local agency, whether or not such lessee IS organized and opera led by Ihe agency or 

by a delegated authorlly:' 

.. WHAT IS NOT A "LEGISLATIVE BODY" FOR PURPOSES OF THE BROWN ACT? 

A lemporary adVISOry committee composed solely of less than a quorum of the legislative body 

that serves a irmlted or Single purpose. that IS nol perpetual. and that Will be dissolved once liS speCifiC 

lask IS completed is not subject to the Brown Act.·' Temporary commlltees are sometimes called ad hoc 
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the leglslatrve bOdy, tile board Will nol be subject to the Brown ACt. Similarly, when the legislative bOdy 

appoints someone other than one of liS own members to such boards, the Brown Act does not apply 

Nor does It apply when a private organization merely receives agency funding:' 

(,: The local chamber of commerce is funded in part by the city, The mayor sits on the chamber's 
board of directors, Is the chamber board a legislative body subject to the Brown Act? 

A' Maybe, If the chamber's goveming documents require the mayor to be on the board and 
the city council appoints the mayor to that position, the board is a legislative body_ If. 
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committees, a term not used In the Brown Act Examples Include an advisory committee composed of 
less than a quorum created to InterView candlcates for a vacant poSition or to meet with representatives 
of other entities to exchange Inror~atlon or a matter of concern to the agency, such as traffiC 
congestion £ 

• GrouPS advisory to a Single decISion-maker or apDOlnted by staff are not covered. The Brown ACt applies 

only to committees created by formal action of the legislative body and not to committees created 
by otllers A committee advIsing a supeflntendent of schools would not be covered by tile Brown Act 

However, tile same committee, If created hy formal aC\lon of the school board, would be covered. ' 

.,. A member of the legislative body of a local agency informally establishes an adviSOry 
committee of five residents to advise her on issues as they arise, Does the Brown Act apply 
to this committee? 

(. No, because the committee has not been established by formal action of the legislative body, 

Individual deciSion makers whO are not elected or appOinted members of a legISlative body are not 

covered by the Brown Act For example, a disciplinary heaflng presided over by a department head or 
a meeting of agency department headS are not subject to the Brown Act since such assemblies are not 
those of a legislative body" 

County central committees of pOlllical parties are also not Brown Act bodies" 

Endnotes 
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16 t:alifornia t~overnll1enl Code section 54952(d) 

17 California Government Code section 54952(b 1; see also: Frecdom Newspapcrs, 11Ic. 1'. Orange County Elllp/OYCc,1 
Rctircmcnt S),SICIlI BO(1fd of [J;rcctOT$ (1993) 6 CalAth 821 

18 Taxpa"cTs for Umblc Commlltlitics v. Cit)' of Mallblf (2005) 126 Cal.AppAlh 1123 

l(j S6C1ps,Cal.Atty.Gen.14 (1973) 

20 W,15011 I'. SEW FmllciSfO MIIIIIClp,d Rai/way (1973) 29 Cal.App.3d 870 

21 590ps,Cal.Atty,Gen.162 (19i6) 

updates to this publication responding to changes in the Brown Act or new court interpretations are available 
at www,cacitles,org/ocengov. A current Version of the Brown Act may be found at www.!eglnfo ca.gov. 
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CHAPTER 3: 
MEETINGS 

The Brown Act only applies lO meetings of localleglslatrve bodies. The Brown Act defines a meellng as ' 
.. any congreg.tlon of a majority of the members of a legislatIVe body at the same time and place to hear, 

diSCUSS, or deliberate upon any Item that IS wlth,n the subject matter JUrisdiction of the legislative body or 
the local agency to wnich 1\ pertalns-- ' The term "meeting" under the Brown Act IS not limited to gatherings 

at wn,ch action IS taken but Includes deliberatIve gatherings as well. 

(. BROWN ACT MEETINGS 

Brown Act gatherings Include a legislative body's regular meetings, special meetings, emergency meetings 

and adjOurned meetings. 

"Regular meellngS" are meetings occurring al the dales, limes, and location set by resolullon, ordinance, 
or other jormal acllon by the legislative body and are Subject to n-hour posting reqUllements: 

"SpeC ial meellngs" are meetings called by the preSiding officer 01 majority 01 the legislative body to 
diSCUSS only discrete Items on the agenda, under the Brown Act's notice 

"Emergency meetings" are a limited Class of meetings held when prompt action IS needed due to actual 

or threatened disruption of publiC faCilities and are held on little 

"Aojourned meetings" are regular or special meetrngs that have been adjourned or re-adjourned to a 
time and place speCified ,n the order of adjournment, WIth no agenda required for regular meetings 

adlourned for tess than five catendar days as long as no additional DuSlness IS transacted: 

1 SIX EXCEPTIONS TO THE MEETING DEFINITION 

The Brown ACt creates SIX exceptions to the meeting definition. ' 

Individual Contacts 
The I,Ist Exception Involves Individual contacts between a member of the teglslatlve body and any other 
person. The Brown Act does not limit a legislative body member acting on hiS or her own. ThiS exception 

recognizes the right to confer with constituents, advocates, consultants, news reporters, local agency staff 

or a colleague. 
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Individual Contacts 
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Inc\v:dual COf1tacts, howeve~, carrlot De used tc dO I", stages what wou:d be ;:lfohlblted In one step For 
exar.1ple, a senes of IndiVidual contacts that leads to a "collewve concurrence" among a maJonty of the 
members of a legislative body IS pfohlblted. Such sefial meetings afe discussed 

below 

Coufe1'ences 

The second exception allows a legislative boay majority to attend a conference 

or similar gatr·erlng open to the ;:lubuc that addresses Issues of general Interest 
to lI1e public or to public agenCies of tile type represented by the legislative body. 

Among other things. th,s exception permits legislative bOdy members to anend 

annual aSSOClallon conferences of clly. counly. SChOOl. community college. and 
other local agency offlc,als. so long as those meetings are open to the public. 
However. a majOrity of members cannot diSCuSS among themselves. Other than 
as part of the scheduled program. bUSiness 01 a speCifiC nature that IS within 

the" local agency's subject matter jUrlSd,ct,on. 

COlllmullity Meetillgs 
The th"O exception allows a legislative boay majOrity to attena an open and publiCIZed meetrng held by 
anotller organization to address a tOPIC of local community concern Again. a majOrity cannot alscuss 
among themselves. other than as part of the scheduled program. bUSiness of a specli,c nature that IS within 

the" local agency's subject matter JUrisdictiOn. Under thiS exception. a leg,slative body majOrity may attend 
a local serVice club meeting or a local candidates' night ,f the meetings are open to tile public. 

"I see we have four distinguished members of the city council at our meeting tonight." 
said the chair of the Environmental Action Coalition. 

"I wonder if they have anything to say about the controversy over enacting a 
slow growth ordinance?" 

The Brown Act permits a majorrty of a legislative body to attend ano speak at an open and 
publiCIZed meeting conducted by another organrzatlOn The Brown Act may nevertheless De 
violated If a majoflty engages rn a colleClIVe deliberatIon process during the meetrng of the other 

organization There IS a fine line Detween what IS parmrlted and what IS not; hence. memDers 

should exerCrSe caution when partlcipaMg !11 these types of events. 

Q. The local chamber of commerce sponsors an open and public candidate debate during an 
election campaign. Three of the five agency members are up for re-election and all three 
participate. All of the candidates are asked their views of a controversial project scheduled 
for a meeting to occur just after the election. May the three Incumbents answer the 
question? 

A. Yes, because the Brown Act does not constrBin the incumbents from expressing their views 
regarding Important matters facing the local agency as part of the political process the same 
as any other candidates. 

Other Legislative Bodies 
The fourth exception allOWS a majority of a legiSlative bOdy to attend an open ana publiCized meeting of: 
(1) anotiler body of the local agency and (2) a leglslalive body of another local agency.' Again. the malorlty 
cannot diSCuSS amorg themselves. other than as part 01 the scheduled meeting. buslne5s Of a sQeclllc 

nature that IS Within the" local agency's suOject matter JUriSdiction. This exception allows. for example. 
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a City counCilor a malonly of a board of supervisors to atter.d a cortroverslal meetlr.g of the planning 
commiSSion. 

Nothing In the Brown Act prevenlS Ihe majortty of a legislative body from sItting togetner at SUCh a meeting 
They may choose not to, hOwever, to preclude any possibility of Improperly DISCUSSing local agency 
bUSiness and to avoid the appearance of a Brown Act v:alaMn Further, aSide fro," the Brewn Act, there 
may be other reasons, SUCh as due process conSiderations, why the members Should avoid giving publtc 
teSUf'1ony or trying to Influence the outcome of proceedings before a subordinate bOdY. 

(" The entire legislative body Intends to testify against a bill before the senate local 
Government COmmittee in Sacramento, Must this activity be noticed as a meeting 
of the body? 

I. No, because the members are attending and particIpating in an open meeting of another 
govemmental body which the pub/ic may attend. 

1;. The members then proceed upstairs to the office of their local assemblymember to 
discuss Issues of local interest. Mustthis session be noticed as a meeting and be open 
to the public? 

I,. Yes, because the entire body may not meet behind closed doors except for proper closed 
sessions. The same answer applies to a private lunch or dinner with the assemblymember. 

Standing Committees 
The Ilfth exception authoriZes the attendance of a majortty at an open and noticed meeting of a standing 
committee of the legISlative body, prOVided that the legislative body members who are not members of the 
standing committee attend only as Observers (meaning that they cannot speak Or otherWise partiCipate In 
the meeting)' 

O. The legislative body estabiishes a standing committee of two 01 its fIVe members, which 
meets monthly. A third member 01 the legislative body wants to attend these meetings and 
participate. May she? 

f... . She may attend, bill only as an observer; she may not particIpate, 

Social or Ceremonial Events 
The SIXth and final exception permits a malorlty of a legislative body to attend a purely SOCial or ceremonial 

occaSion. Once again, a majority cannot diSCUSS bUSiness among themselves 01 a speCifiC nature that IS 
With in the subject matter jurrsQlctlon of the local agency. 

Nothing In the Brown Act prevents a majority of members from attending the same football game, party, 
wedding, funeral, reception, or farewell . The test IS not whether a majorrty of a leglslauve body attends the 

function, but wllether bUSiness of a speclltc nature Within the subject matter JUriSdiction of the local agency 
IS olscussed. So long as no local agency bUSiness is discussed, there IS no Violation of the Brown Act. 

I; COLLECTIVE BRIEFINGS 

None of these SIX except,ons permitS a majorrty of a legislative body to meet together With staff In advance 
cf a meeting for a coilect,ve brreflng. Any such br,el,ngs that Involve a majorrty of the body in the same 
place and time must be open to the publiC and satisfy Brown Act meeting notice and agenda requirements. 
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I RETREATS OR WORKSHOPS OF LEGISLATIVE BODIES 

There [s consensus among local agency attorne;.'s that gathenngs by a majority of legislative body members 

at the legislative bOdy's retreats, study sessions, Of workshops are covered under the Brown Act. ThiS :5 the 

case whether the retreat, study sess:on, or workshop focuses on long~range agency planntng, diScussIon of 

(rilicallcca! Issues, or on team bUilding and group dynamiCs,' 

o. The legislative body wants to hold a team-building session to improve relations among its 
members. May such a session be conducted behind closed doors? 

I· . NO, this is not a proper subject for a closed session, and there is no other basis to exclude 
the public. Council relations are a matter of public business. 

1 SERIAL MEETINGS 

One of the most frequently asked questions about the Brown Act involves senal 

meetings. Such meetings at anyone time Involve only a portion of a legislative 

body. but eventually Involve a maJority. 

The problem W1U1 senal meetings IS the process, which deprives the pubhc of 

an opportunity for meanmgful participation In legislative bOdy decIsion-making. 

Except for teleconferenCing discus5ed below, the Brown Act speCifically prohibits 

"any use of direct communication, personal intermediaries, or technological 

devices that is employed by a majority of the members of the legislative body 
to develop a collective concurrence as to action to be taken on an Item by the 

members of the legislative body."1J 

1he serial meeting may occur by either a "daisy-cham" or a "hub-and-spoke" 

sequence. In the dalsy~cham scenario Member A contacts Member B, Member B 

contacts Member C, Member C contacts Member D and so on, until a quorum and collective concurrence 

has been established. The hub~and~spoke process Involves, for example, a staff member (the hub) 

communicating With members of a legislative bodV (the Spokes) one~by-one for a decision on a proposed 

action," or a Chief executive officer brielmg a majority Of redevelopment agency members prior to a formal 

meeting and, In the process, Information about the members' respective views IS revealed. Each of these 

scenarios Violates the Brown Act. 

A legislative bOdy member has the right, If not the duty, to meet With constituents to address their 

concerns. That member also has the right to confer With a colleague or appropriate staff about local agency 

bUSiness. However, If several one-on-one meetings or conferences leads to a "collectlve concurrence as 

to act ron to be taken" among a majority, the Brown Act has been violated. In one case, a violation occurred 

when a quorum of a City counCil Olrected staff by letter on an eminent domain actIOn.'] 

On the other hand, a undateral written communication to the leg!slatlve body, such as an informational or 

adVISOry memorandum, does not v;olate the Brown ACt. ,', Such a memo, however, may be a pubhc record.:~ 

The phone call was from a lobbyist. "say, I need your vote for that project in the south area. 
How about it?" 

"Well, I don't know," replied Board Member Adams. "That's kind 01 a sticky proposition. You 
sure you need my vote?" 

"Well, I've got Baker and Charles lined up and another vote leaning. With you I'd be over 
the top ... " 
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Practice Tip: 

Staff must exercise 
care not to achieve a 
collective concurrence 
by not disclosing the 
other members' views 
~nd JIOSItIo/lS when 
briefing legislative 
boc1Y m:em~rs. 

Moments later, the phone rings again. "Hey, I've been hearing some rumbles on that south 

area project," said the newspaper reporter. "I'm countmg noses. How are you voting on it?" 

Neither the lobbYist nor the reponer nas violated ttle Brown Ac!, but they are facIlitating a ViolatIOn 

The board member may 11Bve vlolatea tne Brown Act by heanng about the posmons of otf1er board 

members ana mdeed coaxmg tne 10bbY'st to reveal the other board members' poslClons by askmg 
''you sure you need my vote?" The prudent course IS to aVOid such leaOmg conversations and to 
cautIon lobbYists, staff and nev.-s media agamst revealing SUCh positions of orners. 

The mayor sat down across from the city manager. "From now on," he declared, "I want 
you to provide individual briefings on upcoming agenda items. Some of this material is very 
technical, and the council members don't want to sound like idiots asking about it In public. 
Besides that, brtefings w,lI speed up the meeting." 

A recent case supports the consensus among local agency a/torneys that staff b(Je!.ngs of 
legIslatIve boay members are allowed If staff IS not used as a COndUIt for developing colleCtIve 
concurrenc.e on the matter. and If durmg sucn brlefmgs stoff does not disclose tne views and 
poslttons of other members. " Members should always be VIgIlant when dlscussmg local agency 

busmess w/ch anyone to aVOid conversations that could lead to a colleCtive conCurrence among 
tile maJonty Of the legls/awe body 

"Thanks for the information," sa,d Council Member Smith. "These zoning changes can be 
tricky, and now I think I'm better equipped to make the right decision." 

"Glad to be of assistance," replied the planning director. "Any idea what the other counc,l 
members think of the problem?" 

The plannmg atrector ShOuld not ask, and the member should not answer. A one-on·one meeting 
that Involves a member of a leglslawe body takes a step toward collectIve concurrence If eIther 
person reveals or (J1$cusses the views of other memberE 

(.. The agency's web-site includes a chat room where agency employees and officials 
participate anonymously and often discuss issues of local agency business. Members of 
the legislative body partiCipate regularly. Does this scenario present a potential for violation 
of the Brown Act? 

J." Yes, because it is a technological device that may serve to allow for the development of a 
cOllective concurrence as to action to be taken. 

Q, A member of a legislative body contacts two other members on a five-member body 
relative to scheduling a special meeting, Is this an illegal serial meeting? 

A. No, the Brown Act expressly allows this kind of communication, though 
the members should avoId discussing the merits of what Is to be taken up 
at the meeting. 

PartLcular care should be exercLsed When starr Qnehngs of legLslatIVe body members occur byemati 
because of the ease of uSIng the "reply to all" button tnat may Inadvertently result In a Brown Act VIolatIon. 
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The board member may Ilave violated the Brown Act by hearmg about the posmons of oUler board 

members ana mdeed coaxmg the lobbYist to reveal the other bCJBrd members' pOS'lIonS byaskmg 

''you sure you need my vote?" The prudent course IS to aVOid such leaOmg conversations and to 
cautIOn lobbylSrs, sraff ana news meala agamsl revealing sucn posirions of orners. 

The mayor sat down across from the city manager. "From now on," he declared, "I want 
you to provide individual briefings on upcoming agenda items. Some of this material is very 
technical, and the council members don' t want to sound like idiots asking about it In public. 
Besides that, briefings Will speed up the meeting." 

A recent case SUopor/s the consensus among local agency al/orneys rhat staff OIJet.ngs of 
legls/at.ve boay members are allowed If staff IS nor used as a condu!/ for developing colleCtIve 
concurrenc.e on the matter, and If dUflng SuCh bnefmgs stoff does not disclose tne views ana 
pOS/r.ons of other members .• , Members should always be Vigilant when d'scussmg local agency 

busmess wah anyone tD aVOid conversations that could lead to a collectIVe concurrence among 
tile majonty Of the leglslar've body 

"Thanks for the information," said Council Member Smith. "These zoning changes can be 
tricky, and now I think I'm better equipped to make the right decision." 

"Glad to be of assistance," rep lied the planning director. "Any idea what the other council 
members think of the problem?" 

Tne planning alleCror snould not ask, and rhe member should not answer. A one-an-one meeung 
that Involves a member of a leglslallVe body takes a srep roward collecltve concurrence If either 
person reveals or dtSCUsses the views of other memberE 

(r_ The agency's web-site includes a chat room where agency employees and officials 
participate anonymously and often discuss issues of local agency business, Members of 
the legislative body partiCipate regularly. Does this scenario present a potential for violation 
of the Brown Act? 

I., Yes, because it is a technological device that may serve to allow for the development of a 
cOllective concurrence as to action to be taken. 

Q, A member of a legislative body contacts two other members on a five-member body 
relative to scheduling a special meeting, Is this an illegal serial meeting? 

A_ No, the Brown Act expressly allows this kind of communication, though 
the members should avoid discussing the merits of what Is to be taken up 
at the meeting_ 

Particular care should be exerCised When staff o" ehngs 01 leg,slallve oody members occur by email 
because of the ease 01 uSing the "reply to all" button tnat may Inadvertently reSult In a Brown Act VlOlatlOn. 
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I INFORMAL GATHERINGS 

Often members are tempted to m>, bus.ness Wltl1 pleasure- for example, by hO:dlng a post meeting 

gatl1erlng. Informal gather ings at which local agency business IS discussed or transacteo violate me law!f 
they are not conducted In conformance with the Brown Act "' A luncheon gathering In a crowdeo dining 
room violates tne Brown Act If the pubuC does not have an adequate opportunity to hear or participate In 
the deilDeratlons of member~ 

Thursday, 11 :30 a.m. AS they did every week, the board of directors of Dry Gulch Irrigation 
District trooped into Pop's Donut Shoppe for an hour of talk and fellowship. They sat at the 
corner window, fronting on Main and Broadway, to show they had nothing to hide. Whenever 
he could, the managing editor of the weekly newspaper down the street hurned over to join 

the board. 

A gatheTing like thiS would not violate me Brown Act" board members scrupulouslyavo,ded 
talking about IfTigatlon district Issues But 1115 tne kmd of situation that should be avoided The 
publiC IS unlikely to believe the board members could meet regularly Without dlscuss,ng public 
bUSiness. A newspaper executive's presence In no way lessens the potential for a Violation of the 

BrownACI. 

Q. The agency has won a major victory in the Supreme Court on an issue of importance, 
The presiding officer decides to hold an impromptu press conference in order to make a 
statement to the print and broadcast media. All the other members show up in order to 
make statements of their own and be seen by the media. IS this gathering illegal? 

I Technically there Is no exception for this sort of gathering. but as long as members do not 
state their intentions as to future action to be taken and the press conference is open to the 
public. it seems harmless. 

,. TECHNOLOGICAL CONFERENCING 

In an effort to keep up With Information age technologies, the Brown Act now speCifically allows a legislative 

body to use any type of teleconferencing to meet. reee>ve public comment and test imony, deliberate. or 

conauct a closed session.· ' 

"Teleconference" IS defined as "a meeting of a leglsfatlVe body, the members of which are In different 

locations, connected by elewon>c means. through either audiO or Video, or both:'" 
In addit ion to the spec>flc reQurrements refat lng to teleconferenCing. the meeting 
muSI comply With all provIsions of the Brown Act otherwise applicable. The Brown 

ACI conta>ns the follOWing specific requrremenls:" 

Teleeonferenc>ng may be used for all purposes dunng any meeting 

At least a Quorum of the legislative body must participate from locations Within 
the ,ocal agency's juriSdiction (except heaith authorities may count members 

localeo outside of their Jurlsdlcllon for up ta SO% of the quorum as long as the 
notice and agenda for the meeting Include tne teleconference number and 

access code). 

Additional teleconference locations may be made available for the publiC. 
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Practice Tip: 

Before teleconferencing 
a meeting. legal counsel 
for the local agency 
should be tonSuJted. 

EaCh teleconference location must be speclflc.any Identified In tile notll.e and agenda of tr.e meettng, 
IncludIng a full address and room number, as may be applIcable 

Agendas must be pOsted at each teleconference locatIon, even If a hotel room or a reSIdence. 

Each teleconference locatIon must be accesSIble to the public and have technology, such as a 

speakerphone, to enable the public to partIcIpate 

The agenda must prow,e tile oppor:cnity 'er ttle publIC to add-ess the !eg,slatlv€ body dlfectly at each 

teleconference location. 

All votes must be by rOil call. 

(,. A member on vacation desires to participate in a meeting of the legislative body and vote by 
cellular phone from her car While driving from Washington, D.C, to New York. May she? 

j., She may not participate or vote because she is not in a noticed and posted teleconference 
location. 

The use of teleconferencIng to conauct a legIslative body meetIng presents a vanety of new Issues beyond 

the scope of th,s gUIde to dISCUSS In det81l. Therefore, before teleconferencing a meetIng, legal counsel for 

the local agency should be consulted. 

L LOCATION OF MEETINGS 

The Brown Act generally requlles all regular and speCIal meet,ngs of a legIslatIve bOdy, IncludIng retreats 

and workshops, to be held w,th,n the boundanes of the te",tory over whIch the local agency exercIses 

Junsdlct,on.;>O 

An open and publiCIZed meeting of a leg,slatIve body may be held outsIde of agency bOundanes if the 

purpose of tne meeting IS to: 

Comply with state or federal law or a court order, or for a JUDICIal conference or administrative 

proceedIng In whICh IIle local agency IS a party 

Inspect real or personal property, which cannot be conveniently brought Into the local agency's territory, 

provIded the meeting IS l,m,ted to Items relallng to that real or personal property 

Q. The agency is conSidering approving a major retail mall, The developer has built other similar 
malls, and invites the entire legislative body to visit a mall outside the jurisdiction, May the 
entire body go? 

A, Yes, the Brown Act permits meetings outside the boundaries of the agency for specified 
reasons and inspection of property is one such reason. The field trip must be treated as a 
meeting and the public must be able to attend. 

• PartiCipate In multlagency meetings or QISCUSslons. however, such meetings must be held Within the 
bounda"es of one of the parWP3ung agencIes, and all !nvolvec agenCIes must gIve proper notIce 

18 

Meet In the closest meeting facIl'ty if the local agency has no meetIng faCIlIty WIthin ItS boundanes or at 

ItS pnnClpa: Dff,ce If tnat off,ce IS localed oUlslde lhe terrilory over whiCh lhe agency has JUflsdictlon. 
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Mee~ Wltl~ elected or apPointed 'ederal or California o~flClals whe~ a loca! ~neetlng would be Impractical, 

solely to diSCUSS a legislative or regulatory Issue affecting the local agency and over which the federal or 

state officials have Jurisdiction. 

Meet In or nearby a 'aCillty owned by the agency, p'ovlded that the tOpiC of tile meeting IS limited to 

Items directly related to the faCility 

VISit the office of Its legal counsel for a closed session on pending Htlgatlon, when to do so would reduce 

legal fees or costs." 

In addition, the governing board of a school or community college district may hold meetings outside of Its 

boundaries to attend a conference on nonadversanal collective bargaining tecnnlaues, InterView candidates 

for school district superintendent, or Interview a ootential employee from another district i. A school bOard 

may also Interview members of the public residing In another district If the board is considering emploYing 

mat district's superintendent. 

Similarly, meetings of a Joint powers authority can occur within the tellitory of at least one of ItS member 

agenCies, and a Joint powers authority with members throughout the state may meet anywhere in 1I1e 

state.23 

Flnalty, If a fire, flOOd, earthquake, or other emergency makes the usual meeting place unsafe, the 

presiding officer can deSignate another mee\il1g place for the duration of the emergency. News media 

that have requested notice of mee\ings must be notified 01 the deSignation by the most rapid means of 

communication avallable. l4 
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CHAPTER 4: 
AGENDAS, NOTICES, AND 

PUBLIC PAR.TICIPATION 

Practice Tip: 
Putting togetlter 
a meeting agenda 
reQUires careful 
1h00000L 

Effective notice IS essential for an open and public meeting. Whether a meeting IS open or how tMe public 
may participate In thaI meeting IS academiC If no one knows aDout the meeting. 

I AGENDAS FOR REGULAR MEETINGS 

Every regular meeting of a legislative booy of a local agencY-lncluOlng adVISory committees. commlwons. 

or boards. as well as standing committees of legislative bodies-must be preceded by a posted agenda that 

adVises the public of the meeting and the matters to be transacted or diSCussed. 

Tile agenda must be posted at least 72 hours before the regular meeting in a location "freely acceSSible 

to members 01 tne PUblic '" The California Attorney General has Interpreted thiS requirement to reqUile 

posting In locations accessible to the pubhc 2~ hours a day dUHng the 72·how penod.' Posting may also be 

made on a tOuch screen electronic kiosk acceSSible WltnOUt charge to the PUOitc 24 hours a day dUHng the 

n·hour penod.' Howevel. posting an agenda on an agency's webSite alone IS Inadequate Since there 15 no 

universal access to the internet. The agenda must state the meeting time and place and must contain "a 

bnef general descnptlon of each Item of bUSiness to be transacted or discussed at the meeting. Including 

Items to be discussed In closed session ."~ 

Q. The agenda for a ,e&\tlar meeting contains the follOwing items of business: 

• "Consideration of a ,eport regarding traffic on Eighth Street" 

• 'Consideration of contract with ABC Consulting" 

Are these descriptions adequate7 

A. If the first Is, it is barely adequate. A better deSCription would provide the reader with 

22 

some idea of what the report is about and what is being recommended. 771e second is not 
adequate. A better description might read "consideration of a contract with ABC Consulting 
in the amount of $50,000 for tnIlfic engineering services regarding tralfic on Eighth Street." 
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I;. The agenda includes an item entitled 'City Manager's Report: during which time ttle City 
Manager provides a brief report on notable topics of Interest, none of which are listed on 
the agenda. 

Is this permissible? 

I. Yes, so long as it does not result In extended discussion or action by the body. 

A Dr,ef general descnpMn may not be suffiCient for clOSed seSSion agenda Ilems. The Brown Act provides 

safe harbor language for the vanOuS types of permrsslble Closed sessions Substantial compliance WI til 
Ihe safe narDor language IS recommended to protect legrslallve bOdres and elecled off,cials from legal 
Challenges 

I MAILED AGENDA UPON WRITTEN REQyEST 

lhe leglslal lve body. or Its deSignee, must ma,1 a copy of the agenda or, If requested, Ihe 

entlfe agenda pacKel, to any person who has filed a wntten request for such matenals These 
copies shall be mailed at the lime the agenda IS posted . If requested, these matenals must be 
made available in appropriate alternative formats to persons With disabilities 

A request for notice is valid for one calendar year and renewalleQuests must be filed January 
1 of eaCh year. The legislative body may establiSh a fee to recover the cost of prOViding the 

service. Failure of the requesting person to receive the agenda does not constitute grounds 
for Invalldallon of aC\lOns taken at Ihe meeting: 

r NOTICE REQyIREMENTS FORSI'ECIALMEETINGS 

lhere IS no express agenda requlfement for special meetings, but the notice of the spec,al meeting 

effectively serves as Ihe agenda and Irmlts the bUSiness that may be transacted or diScussed. Wntten notice 
must be sent to each member of tile legiSlative bOdy lunless waived In Wfltlng by that member) and to each 
local newspaper of general CIrculation, and radiO or televls,on station that has requested such nOlice In 
wfltlng lhlS notice must be del,vered by personal deuvery or any otner means that ensures receipt, at least 

24 nours before the time of the meeting. 

The notice must state the time and place of the meeting, as well as ail bUSiness to be transacted or 

diSCusSed. It IS recommended that the bUSiness to be transacted or discussed be descnbed in the same 
manner tllat an Item for a regular meeting would De descflbed on the agenda-with a bnef general 

descriptIOn. AS noted above, closed session Items should be descnDed In accordance with the Brown Act'S 
safe harbor prOVISions to protect legislative bOOles and elected offiCials from challenges of noncompliance 
Wltn notice requirements The speCial meeting notice must also be posted at least 24 hours pnor to the 

special meeting In a site freely acceSSible to the publiC The bOdy cannot cons,der bUSiness not In the notice.' 

I: NOTICES AND AGENDAS FOR ADJOURNED AND CONTINUED 
MEETI NGS AND HEARINGS 

A regular or special meeting can be adjourned and re·adjourned to a time and place specljieo In the order 

Of adjournment! If no time IS stated, the meeting is continued to the hour for regular meetings. Whoever 
IS present (even If they are less than a quorum) may so adjOurn a meeMg, If no member of the legislative 
body IS present. the cierk or secretary may adjOurn the meeting. If a meeting IS aOlourned for less than five 

calendar days, no new agenda need be posted so long as a new Item of bUSiness IS not IntrOduced. A copy 
of the order of aOJournment must be posted Within 24 hours after the adjournment, at or near the door of 

the place where the meeting was held. 
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1/ The agenda includes an item entitled 'Clty Manager's Report." during which time the City 
Manager provides a brief report on notable topics of Interest, none of which are listed on 
the agenda. 

Is this permissible? 

I . Yes, so long as it does not result In extended discussion or action by the body. 

A o"el general deSCrIption may not be sufllclent lor closed seSSion agenda Ilems. The Brown Act provides 

safe harbol language for the vanous types of permIssible Closed sessIons SubstantIal compliance WI til 
Ihe sale naroor language IS Ie commended to protect leglslallve bOOles and elecled oll.cials from legal 
Challenges 

I MAILED AGENDA UPON WRITTEN REQ1IEST 

The leglslallve body. or ItS deSIgnee, must mall a copy of the agenda or, If requested, Ihe 
entrre agenoa pacKel, to any pelson who has flleo a wnnen request for such matenals These 
copies shall be mailed at the time the agenda IS pOSted . If requested, these matenals musl be 
made available in appropriate alternative formats to persons Witt' disabilities 

A lequest fOI notIce is valid for one calendar year and renewal requests must be filed January 
1 of eaCh year. The legIslative bOdy may establiSh a fee to recover the cost of proViding the 

service. Failure of the requesting person to receIve the agenda does not constitute grounds 
for InvalidatiOn of actIons taken at the meeting: 

r NOTICE REQ1IIREMENTS FOR SPECIAL MEETI NGS 

There IS no express agenda requllement for speCIal meetings. but the notice of the speCIal meeting 

effectIvely serves as the agenda and limits the bUSIness that may be transacted or dIscussed. Wnnen notIce 
must be sent to each member of tile legiSlatIve bOdy lunless waIved In wilting by that member) and to each 
local newspaper of general cllculatlon, and radiO Or teleVISIOn statIon that has requested such nOilce ,n 
wntlng Tnls notice must be del,vered by personal delivery or any otner means tnat ensures receIpt, at least 

24 nours before the tIme of the meeling 

The notice must state the time and place of the meeting, as well as all bUSIness to be transacted or 
diSCUSSed. It IS recommended that the bUSiness to be transacted or diSCUSsed be descnbed in the same 
manner tilat an Item for a regular meeling would De descrrbed on the agenda-With a bnef general 

description. AS noted above, Closed sessIon Items Should be descnbed In accordance with the Brown ACI'S 
safe narbor prOVISIons to protecl legislative booles and elected offiCials from challenges of noncompliance 
wltn notice requirements The speCial meeting notice must also be posted at least 24 hours pnor to the 

speCIal meeting In a site freely acceSSible to the publiC Tne bOdy cannot conSIder bUSiness not In the notIce.' 

I: NOTICES AND AGENDAS FOR ADjOURNED AND CONTINUED 
MEETINGS AND HEARINGS 

A regular or speCial meeting can be adlourned and re·aOlourned to a time and place speclfieo In the order 

Of ad/ournment.' If no tIme IS stated, the meeting is continued to the nour for regular meetings. Whoever 
IS present (even If they are less than a quorum) may SO adjourn a meeting, rf no member of the legislative 
body IS present, the cierk or secretary may aOJourn the meeting. If a meeting IS aOfourned for less than five 

calendar days, no new agenda need be posted so long as a new Item of bUSiness IS not IntrOduced. A copy 
of the order of aOJournment must be posted Within 24 hours after the adjournment, at or near the door of 
the place where tne meeting was held. 
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practJce Tip: 
Subject \0 YeIY limited 
excepdons, the Brown 
Act prohibits any 
Bellon or cliscussion 
olen Ilero !1OtoJ1lh~ 
¢sted,~ 

A I':earlng can be contlnued!O a subsequent meeting lhe process IS tne same as for continuing adjourned 
meetings, excepl that if the heanng IS cont,nued to a time less than 24 hours away, a copy of the order or 
notice of continuance must be posted Immediately following the meetlng,~ 

L NOTICE REQ!JIREMENTS FOR EMERGENCY MEETINGS 

The special meet,ng nol'ce provISions apply to emergency meetings, except for tI1e 24'hour not,ce,' News 
media that have requested wlltlel1 notice of special meetings must be notified by lelephone at leaS! one 
hour In advance of an emergency meeting, and aU telephone numbers prOVided In tt',at wr itten request 

must be tried. If teleohones are not working, the notice reqUIrements are oeemed waived. However, tile 

news media must be noUfled as soon as Dossioie of the meeting and any action taken. 

News media make a practice of haVing written requests on f!le for notlflcat lor of special or emergency 

meetings. Absent such a request, a local agency has no legal obl'gatlon 10 notify news media of special or 
emergency meetlrJgs-although notification may be adVisable In any event to avoid controversy. 

I EDUCATIONAL AGENCY MEETINGS 

The Education Code contains some special agenda and special meeting provlSlonS,'l however. tneyare 
generally cons,stent wltn the Brown Act. An Item IS apparently VOid II nOI posted." A schOOl diStrict must 
also adopt regulations 10 make sure the publiC can place matters affecting dlStilct bUSiness on meeting 
agendas and 10 address the board on Ihose Ilems " 

r NOTICE REQ!JIREMENTS FOR TAX OR ASSESSMENT 
MEETINGS AND HEARINGS 

The Brown Act prescubes specltlc procedures ror adoption by a ci ty. county. speCIal dlstnct, or JOint powers 
authonty 01 any new or increased general tax or assessment ." At least one public meeting muSI be held 

10 allow public leStlmony on the lax or assessment In addition, there must also be at least 45 days nOilce 
01 a publ,c healing al which pUbliC testimony may be given before the legislative body proposes to act on 

the tax or assessment. The agency may recover the reasonable costs 01 the pUbliC meetings, heanngs, and 
notlce.'~ 

The Brown Act exempts certain fees, standby or availability charges, recurring assessments, and new or 
Increased assessments that are subject to the notice and heanng reQurrements 01 the Constitution:" As a 
pracllcal matter, the Constitution's notice requirements nave preempted thiS section 01 the 8rown Act 

I NON-AGENDA ITEMS 

The 8rown Act generally prohibits any action or diSCUSSion of Items not on Ihe posted agenda However, 
there are three speCifiC situations In which a legislative booy can act on an Item not on the agenda," 

When a malonty dec,des there IS an "emergency Slluallon" las del,ned lor emergency meetings). 

• When IWO' lhrrds of the members present (or all members II less than two,th"ds are present! determine 

there IS a need for Immediate action and the need to take action "came to the attention of tne local 
agency subseQuenl to the agenda being posted" ThiS exception requlles a degree of urgency, Further, 
an Item cannot be conSidered under Ihls proviSion If the legislative bOdy or the staff knew aboul the 

need to take Immediate action before tne agenda was posted, A "new" need does not allse because 
staff forgot to put an Item on the agenda or because an applicant m,ssed a deadline, 

When an Ilem appeared on tile agenda of, and was contrnued Irom, a meeting helo not more Ihan live 

days earlier. 
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PractJce Tip: 
Subject to \/elY limited 
excepdons, the Brown 
Act prohibits any 
ac/!o(l or d1scusslon 
of 8]1 ~ I'Ilt Ol1 th~ 

pQsted,'" 

A I--.earlng can be contlnued!o a subsequent meeting The process 1$ me same as for contmulng aOjo:;rned 
meetings, except that if the hearing IS cont inued to a time less than 24 hours away, a copy of the order or 

notice of continuance must be posted Immediately following lne meetlng.f 

L NOTICE REQ!JI REMENTS FOR EMERGENCY MEETINGS 

The speCial meeMg notice provrSlons apply to emergency meetings, except for tne 24·hour nOllce.· News 
media that have requested written notice of speCial meetings must De notified by telephone at least olle 
nour In advance of an emergency meeting, and all te lephone numbers prOVided In It',at wr itten re~uest 

must be tned. If teleohones are not working, the notice reqUIrements are deemed waived. However, tt1e 
news media must be noUlred as soon as posSIDle of Ine meetrng and any act ron taken. 

News medIa make a practIce of haVIng wrItten requests on file for notlflcatlor Of speCIal or emergency 

meetings. Absent such a request. a tocal agency has no legal obl'gatlon 10 notify news media at speCial or 
emergency meet1rJgs-although notifIcation may be adVIsable In any event to avoid controversy. 

I EDUCATIONAL AGENCY MEETINGS 

The Education Code conta,ns some special agenda and specral meetrng provrslons.·' however. Ihey are 
generally conSlstenl wrln the Bro"''fl Act. An rtem rs apparently vord rf nOI posted." A schaal drstrrct mUSI 
also adopt regulations to make sure tne pubhC can place matters affecting dlstrrct bUSiness on meeting 
agendas and 10 address Ihe board on Ihose Ilems ., 

I NOTICE REQ!JIREMENTS FOR TAX ORASSESSMENT 
MEETINGS AND HEARINGS 

The Brown Act prescrrbes speclt,c procedures for adoption by a city. counly. speeral dlstrrcl. or JOint powers 
authorrty at any new or increased generat tax or assessment ". At teast one pubhc meetrng muSI be hetd 

10 allow publiC lestrmony on the lax or asseSsmenl In addltron, Ihere must also be at least 45 days notice 
of a puDI,c hearrng at which publiC testimony may be given before the legiSlative body proposes to act on 

the tax or assessment. The agency may recover the reasonable costs of the PUDlIC meetrngs, hearrngs, and 
notlce.'~ 

The Brown Act exempls certain fees, slandoy or avallabrhty charges, recurring assessments, and new or 
Increased assessments that are subject 10 the notice and hearrng reQutrements at the Constrtutron:" AS a 
practrcal matter, the Conslrtutlon's notice reouirements nave preempted thrs sect ron of Ihe Srown ACt 

I NON-AGENDA ITEMS 

The Srown Act generally prohibits any action or dlscussron Of Items not on Ihe posted agenda. However, 
there are three speCifiC Situatrons rn which a legislative booy can aCI on an Item not on the agenda." 

When a malorrly dec,des there IS an "emergency slluallon" (as dellned for emergency meetings). 

When tWO'lhtrdS of the members present (or all members rf tess than two·thllds are present! determrne 

there IS a need for Immedrate actron and the need to take action "came to the attention of me local 
agency subsequent to the agenda being posted." ThiS exception lequlles a degree of urgency. Further, 
an Item cannot be conSidered under Ihls proviSion If the legislative body or the staff knew about the 

need 10 take Immediate action betore Ine agenda was posted. A "new" need does not arrse because 
staff forgot to PUI an Item on the agenda or because an applicant missed a deadline. 

When an Item appeared on tile agenda of, and was conltnued from, a meellng helo not more Ihan live 

days earlIer. 
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AS seen In the above-described Instances. the exceptions are narrow. 
The first two reqUire a speCific determination by the legislative body. 

That determnatlon can be challenged In court and, If unsubstantiated, 

can lead to Invalidation of an action. 

"I'd like a two-thirds vote of the board, so we can go ahead 

and authorize commencement of phase two of the East Area 

Project." said chairman Jones. 

"It's not on the agenda. But we learned two days ago that we 

finished phase one ahead of schedule-believe It or not-and 

I'd like to keep it that way. DO I hear a motion?" 

The deslfe to stay ahead of schedule generally would not sa/lsfy 

"a need for Immediate action." Too casual an action could mVfte 

a court challenge by a disgruntled reSident The prudent course 

IS to place an Item on the agenda for the next meetmg and not 

risk invalidatIOn. 

"We learned this morning of an opportunity for a state grant." said the chief engineer at the 

regular board meeting, "but our application has to be submitted in two days. we'd like the 

board to give us the go ahead tonight, even though it's not on the agenda." 

A legitimate Immediate need can be acted upon even though not on the posted agenda by 

following a two-step process 

Fllst. make two determinations. la) that there IS an Immediate need to take action 

and Ib) that the need arose after the posting Of the agenda The matter IS then 

"placed on the agenda" 

• Second, diSCUSS and act on the added agenda Item 

RESPONDING TO THE PUBLIC 

The pubhc can talk about anything, but the legislative body generally cannot act on or diSCuSS an Item not 

on IIle agenda. What happens wilen a member of the public raises a subject not on the agenda' 

While the Brown Act does not allow diSCUSSion or action on Items not on the agenda, it does allow 

members of the legislative body, or Its slaff, 10 "bnefly respond" to comments or questions from members 

of the public, provide a reference to staff or other resources for factuallnformaliOn, or dlfect staff to place 

the Issue on a future agenda. In addition, even Without a comment from the public, a legislative body 

memoer or a staff member may ask for Information, request a report back or to place a matter Of bUSiness 

on the agenda for a subsequent meeting (subject to Its own rules or procedures), ask a question for 

clarification. make a bnef announcement, or briefly report on his or her own actIVIties." However, caution 

should be used to avoid any diSCUSSion or action on such Items. 

Councilmember A: I would like staff to respond to Resident Joe's complamts during public 

comment about the repaving project on Elm Street - are there problems with this project' 

City Manager. The public works director has prepared a 45-minute power point presentation 

for you on the status of thiS project and will give it right now. 

Councilmember B: Take all the time you need; we need to get to the bottom Of this. Our 

residents are unhappy. 
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AS seen In the above-described Instances. the exceptions are narrow. 
The first two reqUire a speCific determination by the legislative body. 

That determnatlon can be challenged In COurt and, If unsubstantiated, 

can lead to Invalidation of an action. 

'Td like a two-thirds vote of the board, so we can go ahead 
and authorize commencement of phase two of the East Area 
Project." said chairman Jones. 
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t-,~., .. ~ : t~, '!": . -. '. "It's not on the agenda. But we learned two days ago that we 
finished phase one ahead of schedule-believe It or not-and 
I'd like to keep it that way. DO I hear a motion?" 

l(, ~.- ... J!f.'.,-..j. , . 'If' - " ., . -.. , )~ , .... 
The deslfe to stay ahead of schedule generally would not sa/lsfy 
"a need for Immediate action." Too casual an action could mVfte 

a court challenge by a disgruntled reSident The prudent course 
IS to place an Item on the agenda for the next meetmg and not 

risk invalidatIOn. 
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"We learned thiS morning of an opportunity for a state grant," said the chief engineer at the 
regular board meeting, "but our application has to be submitted in two days. we'd like the 
board to give us the go ahead tonight, even though it's not on the agenda." 

A legmmate Immediate need can be acted upon even though not on the posted agenda by 
following a two-step process 

First. make two determinations. la) that there IS an Immediate need to take action 
and Ib) that the need alose after the posting Of the agenda The matter IS then 
"placed on the agenda" 

• Second, diSCUSS and act on the added agenda Item 

RESPONDING TO THE PUBLIC 

The pubhc can talk about anything, but tne legislative body generally cannot act on or diSCUSS an Item not 

on IIle agenda. What happens wilen a member of the public raises a subject not on the agenda' 

While the Brown Act does not allow diSCUSSion or action on Items not on the agenda, it does allow 

members of the legiSlative body, or ItS slaff, 10 "bnefly respond" to comments or questions from members 
of the public, prOVide a reference to staff or other resources for factual Information, or dlfect staff to place 

the Issue on a future agenda. In addition, even Without a comment from the public, a legislative body 
memoer or a staff member may ask for Information, request a report back or to place a matter of bUSiness 
on the agenda for a subsequent meeting (subject to ItS own rules or procedures), ask a question for 

clarification. make a brief announcement, or briefly report on his or her own actiVities:' However, caution 

shOuld be used 10 avo:d any diSCUSSion or action on such Items. 

Councilmember A: I would like staff to respond to Resident Joe's complamts during public 
comment about the repaving project on Elm Street - are there problems with this project' 

City Manager. The public works director has prepared a 45-minute power point presentation 

for you on the status of thiS project and will give it right now. 

Councilmember B: Take all the time you need; we need to get to the bottom of this. Our 
residents are unhappy. 
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I 

It IS clear from this dialogue that the Elm Street project was not on the CounCIl's agenda, but 

was raised dUfing the publIC comment period for items not on the agenda. Counel/member 

A properly asked staff to respond, the Crty Manager Should have given a brief resoonse if a 

lengthy report from the publiC works dlrec/or was warranted, the City Manager should have 

Stated thai ,I would be placed on tne agenda for the next meetrng Othenwlse, bOlh the long 

report and the likely diSCUSSIon afterward wlfllmproperly embrOil the CounCll,n a matter that 

IS not listed on !he agenda 

THE RIGHT TO ATHND MEETINGS 

A numbel of otl1el Siown Act PiovlSIOns p'OteCI the publiC'S fight to attend and participate In meetings. 

Membels of the publiC cannot be lequrred to regrster theIr names, prOVIde otl1el Infolmatlon, complete a 
questronnarre, or othenwlse "fulllil any condItIon precedent" to attending a meeting. Any attendance list 

Questionnaire or other document circulated at a meeting must clear!y state v"'at Its completiOn IS 
voluntary and that all persons may attend whether or not they 1111 It out.·' 

No meeting 01 any other function can be held In a faCIlity that prohibIts attendance based on race, 

religiOUS creed, color, national ongln, ancestry, or sex, or that IS Inaccessible to U1e disabled. Nor 
can a meeting be held where the publiC must make a payment Or purchase In order to be present ., 
ThiS does not mean, however, that the publiC IS entitled 10 free entlY 10 a confelence attended by a 

maloflty of the legiSlative body.'" 

While a legislative bOdy may use teleconferenCIng ,n connection With a meetIng, the publiC must be 

given notice of and access to the teleconference location. Members 01 the publiC must be able to 
address the legiSlative bOOy from the teleconference location." 

ActIon by secret ballot whether preliminary or Iinal, IS flatly prOhibited." 

There can be no "semi-closed" meetings, which some memoers of Ihe public are permitted to attend as 

spectators while others are not meetings are ellner open or closed." 

The legislatIve bOOy may remove pelsons from a meeting who Willfully Intellupt proceedings. If ordel 

stili cannot be restoled, the meeting room may be cleared. Members of the news media who have not 
participated In the dISturbance must be allowed to continue to attend the meeting The leglslatrve body may 
eStabliSh a procedure to re-admit an IndIVidual or IndiVIduals not responSible for the disturbance." 

r: RECORDS AND RECORDINGS 

The publiC has the fight to review agendas and othel wrrtlngs distrrbuted to a malorrty of the legislative 
bedy. Except fOl privileged documents, those mateflals are publiC recordS and must be made available! ' 

A fee or deposit may be charged for a copy of a public record." 

To ensure action IS not taken on documents not available for publiC reView, wlltlngs must be made public 

At the meeting If prepared by the local agency or a member of ItS legIslative body, or 

After the meeting If prepared by some other person. 

Any tape or him record of an open and pubhC meeting made for whatever purpose by or at the direction of 

the local agency IS also sublect to the Public RecordS Act; however, It may be erased or destroyed 30 days 
after the taping or recording. Any Inspec(;Qn of a Video or tape recording IS to be prOVided WIthout Charge 

on a VIdeo or tape player made available by the local agency" The agency may Impose Its ordinary Charge 
for coples.Jt 
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I 

It IS clear from this Olalogue that the Elm Street project was not on the Counot's agenoa, but 

was raised ounng the public comment penoO tor items not on the agenda. Counel/member 
A properly asked staff to responO, the Crt;' Manager Should have given a brief resoonse If a 

lengthy repon from the publiC works arrector was warranted, the City Manager should have 

statea that ,t WOUld be placed on Ihe agenOa for the next meetmg Ot.oenwlse. Ooth the long 

reoort and the likely (/JscuSSlon afrerward wlfllmproperly embroil the Council In a matter that 

15 not listed on the agenda 

THE RIGHTTO ATHND MEETINGS 

A numbel of otller Siown Act prOVISions p,otect the publlc 'S light to attend and partiCipate In meetings. 

Membels of the publiC cannot be requlled to register their names. provide otllel Information, complete a 
questronnalle, or otherWise "fulfill any condition precedent" to attending a meeting. Any attendance liSt. 

Questionnaire or other document Circulated at a meeting must c1ear!y state V'at Its completiOn IS 
volunlary and that all persons may attend whether or not Ihey 1111 It OUL" 

No meeting 01 any other function can be held In a faCIlity that prohibits attendance based on race, 

religiOUS creed, color, national ollgln, anceStry. or sex, or Ihat IS Inaccessible to tile disabled. Nor 
can a meeting be held where the publiC must make a payment Or purChase In order to be present ., 
Tn,s does not mean, however. that the publiC IS entitled to free entry to a conference attended by a 

maJolity of the legislative body.'" 

While a legislative bOdy may use teleconferenCing ,n connection With a meeting, the publiC must be 

given notice of and access to the teleconference location. Members of the public must be able to 
address the legiSlative booy from the teleconference location." 

Action by secret ballot. whether preliminary or Ilna[, IS flat[y prohibited." 

There can be no "semi-closed" meetings, which some memoers of Ihe publiC are permitted to attend as 

spectators while others are not. meetings are eltner open or closed." 

The legislative COdy may remove persons from a meeting who Willfully Interrupt proceedings. If order 

stili cannot be restored, the meeting room may be Cleared. Members of tne news meola who have nol 
participated In the disturbance must be allowed to continue to attend the meeting The leglslalive body may 
eStabliSh a procedure to re-admit an IndiVIdual or IndIVIduals not responSIble for the dlsturbance.'l 

II! RECORDS AND RECORDINGS 

The publiC has the light to review agendas and other wlltlngs distllbuted to a maJolliY of the legislative 
boOy. Except for privileged documents, those matellals are publiC recordS and muSt be made avallab[e!' 

A fee or deposit may be charged for a copy of a public record." 

10 ensure action IS not taken on documents not available for publiC review. wlltlngs must be made pubhc 

At the meeting If prepared by the local agency or a member of ItS legislative body. or 

After the meeting If prepared by some other oerson. 

Any tape or him record of an open and pubhe meeting made for whatever purpose by or at the direction 01 
the loca[ agency IS also subject to the PubliC RecorOs Act; however, It may be erased or destroyed 30 days 
after the taping or recording. Any Inspect;On of a Video or tape recording IS to be prOVided Without charge 

on a Video or tape player made available by the local agency." The agency may Impose ItS ordinary Charge 
for coples.1t 
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In addition, me pubhe IS specifically allowed to 'Jse aud10 Of video tape recorders or strll or motion picture 
cameras at a meeting In order to record the proceedings, aosent a reasonable finding by tr"lE leg ,sla~ lve 

body that recorders or cameras would perSistently Qisrupt proceedlngs .. ~ 

A local agency cannot prohibit or restnct the puDIiC bloadcast of Its open and publiC meetings Without a 
reasonable finding tnat the nOise, Ilium nation, or Obstruction Of view will be a "perslstEnt" dlsruptlon:\) 

finally, governing bodies can go beyond these minimal standards to reqL"re greater access to their 
mee\ll1gs and to those of their appOinted bOdies , . 

• TH E ru BLiC'S PLACE ON TH EAGEN DA 

Every agenda for a regular meeting must allow members of the publiC to speak on any Item of Interes\, 50 

long as the Item 15 within the subject matter JUrisdic tion of the legislative body further, the publiC must be 
allowed to speak on a ,peclhc item of bUSiness before or dutlng the legislative oody's conSldera\lon of It " 

O. Must 1he legislative body allow members of the public to show videos Dr make a power 
point presentation during the "public comment" part of the agenda, as long as 1he subject 
matter is relevant to the agency and is within the established time limit? 

A, Probably. although the agency is under no obligation to provide equipment. 

Moreover, tne legiSlative body cannot prohibit publiC "'tlcism of poliCies, procedures, programs, or 

services of the agency or tl1e acts or omissions of the legislative body Itself. But, the Brown Act provides no 
Immunity for defamatory statements.~ 

0, May the presiding officer prohibit a member of the audience from publicly criticizing an 
agency employee by name during public comments? 

I.. No, as long as the criticism pertains to job perfonnance. 

r" During the public comment period of a regular meeting of the legislative body, a resident 
urges the public to support and vote for a candidate vying for election to the body. May the 
presiding officer gavel the speaker out of order for engaging in political campaign speech? 

A There Is no case law on this subject. Some would argue that campaign issues sre outside 
the subject matter jurisdiction of the body within the meaning of Section 54954.3(8). Others 
take the view that the speech must be allowed under paragraph (c) of thBt section because 
It /s relevant to the goveming of the agency snd sn Implicit criticism of the Incumbents. 

The legislative body may adopt reasonable regulations, Incluolng time limits, on pubhc comments. Such 
regulatiOns should be enforced fairly and Without regard to speakers' ViewpOints, The legislative bOdy has 

the Olscretlon to modify ItS regulations regarding time limits on publiC comment if necessary. For example, 
the time limit could be Shortened to accommodate a lengthy agenda or It could be lengthened to allow 
adOltional time for diSCUSSion on a complicated matter.· The legislative boOy may request that persons 

who Wish to speak hll out speaker cards; nowever, because anonymous speech IS protected by the 
cons1ltutlon, this must be OPtIOnal 
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In addItion, the Dubhe IS specIfically allowed to ~se audio or vloeo tape recorders or still or motion picture 

cameras at a mF.!Etlng In order to record the proceedings, abSent a reasonable finding by tilE leglsla: lve 

body that recorders or cameras would perSistently Qisrupt p roceealngs.·~ 

A local agency cannot prOhibit or restri ct the punllc bloadcast of Its open and punllc meetings without a 
reasonable finding tnat ,he nOise, Ilium nation, or obstruct ion Of view will be a "perslstEnt" dlsruptlon:l ) 

finally, governing bodies can go beyond these minimal standards to reqL"re greater access to their 
meetings and to those of their appointed bodies " 

• THE PUBLIC'S PLACE ON THE AGENDA 

Every agenda for a regular meeting must allow memners of the public to speak on any Item of Interest, so 

long as the Item IS Within the subject matter IUllsd,ct,on of the legislative body f urtner, the publiC must ne 
allowed to speak on a ,pecilic item of bUSiness before or dUling the legislative COdy's conSlderalion of It " 

O. Must 1he legislative body allow members of the public to show videos Dr make a power 
point presentation during the ·public comment· part of the agenda, as long as 1he subject 
matter is relevant to the agency and is within the established time limit? 

A , Probably, although the agency is under no obligation to provide equipment. 

Moreover, the legiSlative body cannot prohibit pUbliC wtlcism of poliCies, procedures, programs, or 

services of the agency or tile acts or omissions of the legislative bOdy Itself. But, the Brown Act provides no 
Immunity for defamatory statements." 

O. May the presiding officer prohibit a member of the audience from publicly criticizing an 
agency employee by name during public comments? 

I .. No, as long as the criticism pertains to job perfonnance, 

C, During the public comment period of a regular meeting of the legislative body, a resident 
ull:es the public to support and vote for a candidate vying for election to the body, May the 
presiding officer gavel the speaker out of order for engaging In political campaign speech? 

" 71lere Is no case law on this subject. Some would argue that campaign issues are olllSide 
the subject matter jurisdiction of the body within the meaning of Section 54954,3(8), Others 
take the view that the speech must be allowed under paragraph (c) of tiJBf section because 
It is relevant to the goveming of the agency and an Implicit criticism of the Incumbents, 

The legiSlative body may adopt reasonable regulatiOnS, Incluolng time limits, on pubhc comments. Such 
regulations should be enforced fairly and Without regard to speakers' ViewpOints, The legislative bOdy has 

the Olscretlon to modify Its regulations regarding time limits on PUbliC comment if necessary. For example, 
the time limit could be snortened to accommodate a lengthy agenda or It could be lengthened to allow 
additional time for diSCUSSion on a complicated matter," Tne legislatl'Je bOdy may request that persons 

who Wish to speak fill out speaker cards; nowever, because anonymous speech IS protected by the 
conStitution, thiS must be oPtional 
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The public need not be given an ODPOrtuntty to speak on an Item tt la~ has already b€en conSICe'ed by a 
commonee made up exc'uslvely of members of the legislative body at a public meeting, If all interested 
members of the publiC hao the opportuntty to speak on the Item before or dUling Its consideration, and If 

the Item has not been substantially changed " 

NOtices and agenoas for speCial meetings must also give members of the pubtiC tile oPPoriun'ty to speak 
before or dUring consideration of an Item :Jut need not allow members of the publiC an opportunity to 

speak on nonagenOrzed Items.''IIl 
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The public need not be given an ooportuntty to speak on an Item tl la! has already been conSlce'ed by a 
comm,nee made up exc'uslvely of members of the legislative body at a public meellng, If all inlelested 
members of the public had the opportuntty to speak on the Item before or dUring Its considerailon, and If 

me Item nas not been substantially changed " 

Notices and agenaas for SpeCial meetings must also give members of the public tile OPportljl)'ty to speak 
before or dUring consideration of an Item Out need not allow members of the publiC an opportunity to 

speak on nonagenOrled Items,''IIl 
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CHAPT RS: 
CLOSED SESSIONS 

Practice Tip: 
Meetings are elther 
open Qr dosed - there 
Is no "In batWeen.-

The Brown Act begins with a strong statement In lavor of open meetings; private OISCUSSlons among 
a majority 01 a legislative body are prohibited. unless expressJy authorized under the Brown Act. It IS 
not enough that a subJect IS sensitive. embarraSSing. or controversial. Without speCillc authorrty ,n the 
Brown Act for a closed session. a matter must be discussed in public. AS an example. a board of police 

commisSioners cannot generally meet In closed session. even though some matters are senSitive and the 
commiSSion considers their disclosure contrary to the public interest.' 

Meetings of a legislative body are either fully open or fully closed. there is nothing In between. Closed 
sessions may Involve only the members 01 the legislalive body and only agency counsel. management 

and support staff. and consultants necessary lor conslderalion 01 the matter that IS the sublect 01 closed 
session. IndiViduals who do not have an offiCial role ,n advising the legislative body on closed session 
sublect matters must be exc:uded from clOSed session diSCUSSions.' 

Q. May the lawyer for someone suing the agency attend a closed session In order to exPlain to 
the legislative body why It should accept a settlement offer? 

A. No. attendance in closed sessions is reserved exclusively to the agency's advisors. 

In general. the most common purpose of a closed session IS to aVOid revealing conlldentlallnlormatlon that 

may. In speCified Circumstances. prejudice the legal or negotiating POSition of the agency or compromise 
the privacy Interests of employees. Closed sessions should be conducted keeping those narrOw purposes 
in mInd. 
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Practice Tip: 
Meetings are elthe, 
cpen Qr dosed - there 
Is no 111 batWeen.-

The Brown Act beg,ns with a strong statement ,n lavor 01 open meetings; pnvate o,scuss,ons among 

a majofl ty 01 a leg,slat,ve body are prohibited, unless expressly authorized under the Brown Act. It IS 
not enough that a Subject IS sens,tlve, embarraSSing. or contlOvers,a!. Without SpeClIIC autnollty ,n the 
Brown Act for a closed seSSion, a matter must be d,scussed in public, AS an example, a board of police 

commisSioners cannot generally meet In closed seSSion, even though some matters are senSitive and the 
commiSSion conSiders the'r disclosure contrary to the public interest.· 

Meetings of a legislative body are e,ther IUlly open or fully closed, there is nothing ,n between. Closed 
sess,ons may Involve only the members 01 the legislative body and only agency counsel, management 

and support staff, and consultants necessary for conSideration 01 the matter that IS the sublect a) closed 
session. Indlv,duals who do not have an offiCial role ,n adviSing the legislative body on closed sess,on 
subject matters must be exc:uded from closed sesSion diSCUSSions.' 

Q, May the lawyer for someone suing the agency attend a closed session In order to exPlain to 
the legislative body why It should accept a settlement offer? 

A. No, attendance in closed sessions is reserved exclusively to the agency's advisors, 

In general, the most common purpose of a closed session IS to aVOid revealing confldem,allnlormat'on that 

may, In sPetlf'ed c,rcumstances, prejudice the legal or negotiating pOSition 0) the agency or compromise 
the pllvacy ,nterests a) employees. Closed sessions should be conducted keeping those narrow purposes 
in mind. 
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In this chapter, tile grounds for convening a Ciosed session are cai!ed "exceptions," because they are 
exceptions to the general ruie tllat meetings must be conducted openly In some CIrcumstances, none 
of the closed session exceptions apply to an Issue or Information the legiSlative body Wishes to CISCUSS 
privately. In these cases, It IS not proper to convene a closed seSSion, even to protect confidential 
Information. For example, tI1e Brown Act does not authOrize closed sessions for general contract 
negotlatlon~ 

I AGENDAS AND REPORTS 

Closed session Items must be bnefly descnbed on tne posted agenda and the deSCrIptIOn must state the 
speCifiC statutory exemption. An Item that appears on the open meeting portion Of the agenda may not be 

taken Into closed session until It has been properly agendlzed as a closed session or unless It is properly 
added as a closed session Item by a two-thirds vote of the body after making the appropriate urgency 
findings. 

The Brown Act supplies a senes 01 fill-in-the-blark sample, agenda descnptlons for vanous types 01 
authonzed Closed seSSions, whICh prOVide a "safe harbor" from legal attacks. These sample agenda 
descriptions cover license and permit determinations, real property negotiations, existing or antiCIpated 
litigation, liability claims, tllteats to secunty, publiC employee appointments, evaluations and OlsClpllne, labor 

negotiations, multl"JuflSdlctlonal drug cases, hospital boardS of directors, and medical quality assurance 
committees. ' 

If the legislative body Intends to convene In closed seSSion, it must InClude the section of the Brown Act 
authorizing the closed session in advance on tile agenda and It must make a publiC announcement prior to 

the closed session dISCUSSion. In most cases, the announcement may Simply be a reference to the agenda 
Item.4 

FollOWing a closed session the legISlative body must provide an oral or wntten report on certain actions 
taken and the vote of every elected member present Tne timing and content of the report vanes according 
to the reason for the closed session. ' Tile announcements may be made at the Site of tne closed seSSion, 
so long as the public IS allowed to be present to hear them 

If there IS a standing or wntten request for documentation, any copies of contracts, settlement agreements, 

or other documents finally approved or adopted In closed session must be prOVided to the requestor(s) 
alter the closed seSSion, If IInal approval of SUCll documents does not rest With any other party to the 

contract or settlement. If substantive amendments to a contract or settlement agreement approved by all 
parties requrres retYPing, such documents may be held until retyping IS completed dunng normal bUSiness 
hours, but the substance of the changes must be summanzed for any person Inqurring about them.' 

The 8rown Act does not requlie millutes, Including minutes of closed session. A confidential "minute 

book" may be kept to record actions taken at closed sessions.' If one IS kept, it must be made available 
to members of the legislative body, provided that the member asking to review minutes of a particular 
meeting was not disqualified from attending the meeting due to a conflict of Interest.~ A court may order 
the disclosure or minutes books for the court's review If a laWSUit makes suffiCient c[alms of an open 
meeting Violation. 
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In this chapter, tile grounds for convening a Ciosed session are cai!ed "exceptions," because they are 
exceptions to the general ruie tllat meetings must be conducted openly In some CIrcumstances, none 
of the closed session exceptions apply to an Issue or Information the legiSlative body wishes to CISCUSS 
privately. In these cases, It IS not proper to convene a closed seSSion, even to protect confidential 
Information. For example, tI1e Brown Act does not authorize closed sessions for general contract 
negotlatlon~ 

I AGENDAS AND REPORTS 

Closed session Items must be bnefly descnbed on tne posted agenda and the deSCrIptIOn must state the 
speCific statutory exemption. An Item that appears on the open meeting portion Of the agenda may not be 

taken Into closed session until It has been properly agendlzed as a closed session or unless It is properly 
added as a closed session Item by a twO· thirds vote of the body after making the appropriate urgency 
findings. 

The Brown Act supplies a senes 01 fill-in-the-blark sample, agenda descriptions for vanous types 01 

authonzed Closed seSSions, which prOVide a "safe harbor" from legal attacks. These sample agenda 
descriptions cover license and permit determinations, real property negotiations, existing or antiCIpated 
litigation, liability claims, tllteats to secunty, publiC employee appOintments, evaluations and OlsClpllne, labor 

negotiations, multi-JuriSdictional drug cases, hospital boardS of directors, and medical quality assurance 
committees. ' 

If the legislative body Intends to convene In closed seSSion, it must InClude the seCtion of the Brown Act 
authorizing the closed session in advance on tile agenda and It must make a publiC announcement prior to 

the closed session dISCUSSion. In most cases, the announcement may Simply be a reference to the agenda 
Item.4 

FollOWing a closed session the legISlative bOdy must provide an oral or wntten report on certain actions 
taken and the vote of every elected member present The timing and content of the report vanes according 
to the reason for the closed session. ' Tile announcements may be made at the Site of the closed seSSion, 
so long as the public IS allowed to be present to hear them 

If there IS a standing or wntten request for documentation, any copies of contracts, settlement agreements, 

or other documents finally approved or adopted In closed session must be prOVided to the requestor(s) 
alter the closed seSSion, If IInal approval of SUCll documents does not rest With any other party to the 

contract or settlement. If substantive amendments to a contract or settlement agreement approved by all 
parties requrres retYPing, such documents may be held until retyping IS completed dunng normal bUSiness 
hours, but the substance of the changes must be summanzed for any person Inqurring about them.' 

The 8rown Act does not requl~e millutes, Including minutes of closed session. A confidential "minute 

book" may be kept to record actions taken at closed sessions.' If one IS kept, it must be made available 
to members of the legislative body, provided that the member asking to review minutes of a particular 
meeting was not disqualified from attending the meeting due to a conflict of Interest.~ A court may order 
the disclosure or minutes books for the court's review If a laWSUit makes suffiCient c[alms of an open 
meeting Violation. 
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practice Tip: 
Protection of the 
attorney/eMent 
privilege cannot 11)1 
II5eIf be the /easoII for 
a closed session, 

~ LITIGATION 

Tr,ere IS an attorney/client relationship. and legal counsel may use It for privileged written and verbal 

communlcat lDns-oulslde of meetings-to members of :he leglSlallve body. But protection of Ihe 

attorney/chent pf !vllege cannot by Itself be the reason fo~ a closed seSSion 'I 

The Brown Act expressly authorizes closed sessions to diSCUSS wl~at IS conSidered li tigation. TI1e rules 

Hlat apply to holOlng a litigation closed session Involve complex, technical definitions and procedures. T!1e 

essenMI thing to know IS that a closed session can be held by Ihe body to confer With, or receive advice 

from, ItS legal counsel when open OlscusSlon would prejudiCe the posrtlon of Ihe local agency In hligatlOn In 

which Ihe agency IS a party. '<. The Attorney General beheves Ihallf the agency's altorney IS nol a partiCipant, 

a Iitigalion closed session cannOt be held. ' In any event. local agency officials should always consul: lhe 

agency's attorney before placing thiS type of closed session on tile agenda, In order to be certain Ihat II IS 

being done properly 

lIllgatlon 1I1at may be discussed In Closed session Includes Ihe following three types of matters: 

Existing litigation 
EXisting litigation Includes any adjudicatory proceedings before a court, administrat ive Dody exercIsing 

ItS adjudicatory autho"ty, hearing oHlcer, or arbitrator. The clearest sltuallon in which a closed session IS 

aUlhomed IS when the local agency meets Wltn ItS legal counsel to discuss a pending matter thai has 

Q. May the legislative body agree to settle a lawsuit in a properly-noticed closed session, 
without placing the settlement agreement on an open session agenda for public approval? 

A. Yes, but the settlement agreement is a public document and must be disclosed on request. 
Furthermore, a settlement agreement cannot commit the agency to matters that are 
required to have public hearings, 

been filed in a court or With an administrative agen,y and names Ihe local agency as a party. The legislative 

body may rneet under these Circumstances to receive updates on the case from attorneys, participate in 

developing slrategy as the case develops, or to conSider alternat ives for resolution of the case. Generally an 

agreement to settle litigation may be approved In closed seSSion. However, an agreement to settle htlgatlon 

Ihat requires actions that are Subject to publiC heaflngs cannot be approved In closed sesslon.-' 

Tln-eatened litigation against the local agency 
Closed sessions are authoflzed for legal counsel to Inform the legislative body of speCifiC facls and 

circumstances that suggest that Ihe local agency has Significant exposure to litigation. The Brown ACI hsts 

s'X separate calegofles of such facts and Circumstances." The legislative body may also meet under thiS 

exceplion to delermlne whether a closed session is authoflzed based on Informallon prOVided by legal 

counselor slaff. 

[nitiatiOlt of litigation by the local agellC)l 
A closed session may be held under the pending litlgalion exception when the legiSlative body seeks legal 

adVice on whetner to prolect the agency's righls and Interests by IMlating litigation. 

rn certain cases, the CIrcumstances and facts JustifYing the closed session must be publiCly nOllced on Ihe 

agenda or announced at an open meeting. Before hOlding a clcsed seSSion under the pending litigation 

exception, the legIslative body must publicly state WhiCh of the three bas,c situations apply. II may do so 

simply by making a reference to Ihe posled agenda. 
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practice Tip: 

Protection of the 
attorney/cNent 
prMlege cannot by 
Itself be the /e8$O/I for 
a closed session, 

~ LITIGATION 

Tr.ere IS an attorney/client relationship. and legal counsel may use It for pflvl~eged wntten and verbal 

commumcat lQns-oulSlde of meellngs-IO members of ,he leglslallve body BUI protection of Ihe 
attorney/chent privilege cannot by Itself oe the reason fo~ a closed seSSion '1 

The Brown Act expressly authorizes closed sessions to diSCUSS wl~at 15 conSidered hllgat1on. TI1e rules 

H1BI apply to holDing a litigation closed session Involve complex, technlc.al definitions ana procedures. Tne 

essenMI thing to know IS that a closed session can be neld by the body to confer with, or receive adVice 
from, ItS legal counsel when open a,scuss,on would prejudiCe the posrtlon of the local agency In IIlIgatlon In 

which the agency IS a party. ". Tne Attorney General believes that If the agency's attorney IS not a par[lCIoalll, 
a IItigallon closed session cannot be held. " In any event. local agency oHlcials shoulO always consul: the 
agency's attorney before plaCing thiS type of closed session on tile agenda, In order to be certain Ihat It IS 
being done properly. 

litigation tllat may be discussed In Closed session Includes the follOWing three types of matters: 

Existing litigation 
EXisting litigation Includes any adjuOlcatory proceeolngs before a court, administrat ive bOdy exerCiSing 
ItS adjudicatory aurtnonty, hearing oHlcer, or arbitrator. The clearest situation in which a closed sesSion IS 

authon,ed IS wnen the local agency meets Wltn ItS legal counsel to diSCUSS a pending matter thai has 

Q. May the legislative body agree to settle a lawsuit in a properly-noticed closed seSSion, 
without placing the settlement agreement on an open session agenda for public approval? 

A. Yes, but the settlement agreement is a public document and must be disClosed on request. 
Furthennore. a settlement agreement cannot commit the agency to matters that are 
required to have public hearings, 

been filed in a court or With an administrative agen(.y ano names the local agency as a party. The legislative 

body may meet under these Circumstances to receive upOates on the case from attorneys, participate in 
developing slrategy as the case develops, or to conSider alternat ives for resolution oflhe case. Generally an 
agreement to settle litigation may be approved In closed seSSion. However, an agreement to settle litigation 

that requires actions that are subject to publ ic heallngs cannot be approved .n closed seSSion:' 

Tln-eatelled litigation against the local agency 
Closed sessIOnS are authoflzed for legal counsel to Inform the leglslallve body of speCillc facts and 

circumstances that suggest that the local agency has Significant exposure to litigation. The Brown ACt liSts 
SIX separate categones of such facts and clfcumstances.·' The legislative body may also meet under thiS 

exceplion to delermlne whether a closed sesSion is authonzed based on Information prOVided by legal 
counselor staff. 

Initiation of litigation by the local agency 
A closed sessIOn may be held under the pending IllIgat:on exception when the legiSlative body seeks legal 

aOvlce on wnether to protect the agency's righls and Interests by Imllaling litigation. 

In certain cases, Ihe CIrcumstances and facts JustifYing the closed session must be publiCly noticed on the 
agenda or announced at an open meeting. Before holding a clcsed SeSSion under the pending "trgatlon 

exception, tne legIslatIVe body must publicly state wn,ch of the three baSIC situations apply. It may do so 
Simply by making a reference to the posted agenda. 
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Certain actlor.s 'nust be reported In open session at the same meeting following the closed session Other 
actions, as where final approval rests With anotller party or the court, may be announced when they 

become final and upon Inquiry of any person. EaCh agency attorney should be awarE of and should make 

other Qlsclosures that may be reqUired In SpE'~ l hC l!1Stances. 

~ REAL ESTATE NEGOTIATIONS 

A legislative body may meet In closed seSSion with Its negotlalor to discuss the purChase, sale, exchange, 

Q May other terms of a real estate transaction, aside from price and terms of payment, be 
addressed In closed session? 

A No. However, there are differing opinions over the scope of the phrase "price and terms 
of payment" in connection with real estate closed sessions, Many agency attorneys 
believe that any term that direcHy affects the economic value of the transaction falls 
within the ambit of "price and terms of payment." Others take a narrower, more literal 
view of the phrase, 

or tease Of real property by or for the local agency. A "lease" includes a lease renewal or renegotiatIOn. 

The purpose IS to grant authoniY to the legislative body's negotiator on pnce and terms of payment." 
Caution should be exerCised to limit diSCUSSion to prrce and terms of payment without straYing to other 

related Issues such as site deSign, architecture, or other aspects of the prOleCt for which the transaction IS 
contemplated.-' 

The agency's negotiator may be a member of tile legislative body Itself Prror to the closed seSSion, or on 

the agenda, the legislative body must Identify Its negotiator, the real property that the negotiations may 
concern and the names of the persons with whom ItS negotiator may negotiate" 

After real estate negotiations are conCluded, the approval of the agreement and 
tile substance of tne agreement must be reoorted. If Its own approval makes the 

agreement final, the body must report In open seSSion at the pubhc meeting durrng 
whlcn the closed session IS held. If final approval rests With another party, the local 
agency must report the approval as soon as Informed alit. Once final, the substance 01 

the agreement must be disclosed to anyone who I nQu"e~ 

"Our population is exploding, and we have to think about new school sites: 

said Board Member Baker, 

"Not only that," interjected Board Member Charles, "we need to get rid of a 
couple of our older facilities." 

"Well, obviously the place to do that is in a closed session," said Board 
Member Doe, "Otherwise we're gOing to set off land speculation. And if we even mention 

closing a school, parents are going to be in an uproar." 

A closed seSSIon to dISCUSS potential sItes IS not aulhof/zed by the Brown Act. The excepuon IS 

Ilmlled to meeting Vllth 1(S negotIator over spec/flc sites-vlfl lch must be Idenllfiec1 at an open and 
publiC meeting 
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Certain actlor.s 'TIust be reported In open session at the same meeting following the Closed session Other 
actions, as where final approval rests With anotller party or the court, may be announced when they 
become final and uDSIn Inquiry of any person. EaCh agency attorney shoulO be aware of and should make 
other Qlsclosures that may be reqUired In spe:::1hc l!1stances. 

~ REAL ESTATE NEGOTIATIONS 

A legislative body may meet In closed session with ItS negotlalor to discuss the purChase, sale, exchange, 

O. May other terms of a real estate transaction, aside from price and terms of payment, be 
addressed In closed session? 

A No. However, there are differing opinions over the scope of the phrase "price and terms 
of payment" in connection with real estate closed sessions, Many agency attorneys 
believe that any term that direcHy affects the economic value of the transaction falls 
within the ambit of "price and terms of payment.' Others take a narrower, more literal 
view of the phrase, 

or lease of real property by or for the local agency. A "lease" includes a lease renewat or renegotiation. 

The purpose IS to grant authonlY to the legislative body's negotiator on pnce and terms of payment. " 
Caution should be exerCised to limit diSCUSSion to pflce and terms of payment Without straYing to other 

related Issues such as site deSign, architecture, or other asoects of the prOject for which the transaction IS 
contemplated:' 

The agency's negotiator may be a membel of tile leglstatlve body Itself. Pnol to the closed session, or on 

the agenda, the legislative body must Identify ItS negoMtor, tile real property that the negotiations may 
concern and the names of the persons With whom ItS negotiator may negotiate." 

After real estate negotiations are concluded, the approval of the agreement and 
tile substance of the agre€ment must be reoorted. If ItS own approval makes the 

agreement final, the body must report rn open seSSion at the publiC meetrng dUfing 
WhiCh the closed session IS held. If final approval rests With another party, the local 
agency must report the approval as soon as Inlormed 01 It. Once final. the substance of 

the agreement must be dISclosed to anyone who I nQUI'e~ 

"Our population is exploding, and we have to think about new school sites: 

said Board Member Baker, 

"Not only that," interjected Board Member Charles, "we need to get rid of a 
couple of our older facilities." 

"Well, obviously the place to do that is in a closed session," said Board 
Member Doe. "Otherwise we're gOing to set off land speculation. And if we even mention 

closing a school, parents are going to be in an uproar." 

A closed sess,on 10 dISCUSS porent,al s,tes ,s nor authOrrzed by the Brown ACt The excepuon ,s 
IImlled to meeting WIth as negollator over speCIfIC sites-vlll/eh must be IdenMec1 at an open and 
publiC meeting 
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Practice Tip: 
Discussions of who to 
appoint to an advIsOry 
body and whether 
or not to censure B 

fellOW member of the 
legislative-body must be 
held In the:open. 

r PUBLIC EMPLOYMENT 

The 8rOVl/Tl Act authorizes a closed session "to consider the appointment, 

employment, evaluation of performance. discipline, or dismissal of a public 
employee or to hear complaints or charges nrougl1t against the employee:'" me 
purpose of thiS exception - commonly referred to as the "personnel excePlion" 
- 15 to aVOid undue publicity or embarrassment for an employee or applicant for 

employment and to allow full aod candid discusSion by the leg,slat,ve body. thus. 
It 1$ restricted to dIscussing IndIVIduals. not general personnel pOliCies .~ The body 

must possess the power to appoint. evaluate. or dismiSS the employee to hold 
a Closed session under thiS exception" That autholily may be delegated to a 

suosidlary appo'nted body" 

An employee must De given at least 24 hours nOlice of any closed session 
convened to hear speCifiC complaints or charges against him or ner, 11"'.15 OCCurs wt"'en the leg:slatlve body 

IS reviewing eVidence. which could Include live testimony. and aDludlcatlng conflicting testimony offered 

as evidence. The employee has the flghl to have the speCific complalnls and Charges d'scussed In a pubflc 
session rather than closed seSSion. If the employee 's not given notice. any dlsc'pllnary action IS null and 

VOid." 

However. an employee.s not entitled to notice and a heaflng where Ihe purpose of Ihe closed session IS to 

conSider a performance evaluation. The Morney General and tl1e courts have determined that personnel 

Q. Must 24 hours' notice be given to an employee whose negative perfonmance evaluation is to 
be considered by the legislative body in closed session? 

{... No, the notice is reserved for situations where the body is to hear complaints and charges 
from witnesses. 

performance evalualions do nOI constitute complaints ano charges, Which are more al(ln to accusations 

made agamst a person,n 

Correct laDel,ng of the closed session on the agenda IS cflt,cal. A closed sesSion agenda thalldentlf'ed 
dlscuss.on of an employment contract was not suffiCient to allow d,smlssal of an employee" An Incorrect 

agenda desCflptlon can resuilin ,nvalidallon of an action and much embarrassment 

For purposes of the personnel excepliOn, "employee" speCifically Includes an officer or an Independent 

contractor who funct ions as an oHlcer or an employee. Examples of the former Include a City manager, 
dlSlrlct general manager or superintendent. An example of the latter IS a legal counselor engineer hired on 

contract to aCI as local agency attorney or chief engineer. 

Elected offiCials, apPOintees to the governing body or subSIDiary bodies. and Independent :ontractors 
other than thOSe discussed above are not employees for purposes Of Ihe pe'sonnel exceotlon'" Action on 
IndiViduals who are oot "employees" must also be publiC-Including olscuss,ng and voting on apPOintees 
to committees, or debating the meflts of Independent contractors, or conSidering a complaint against a 

member of the leglslatNe body itself. 
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Practice Tip: 
Discussions of who to 
appoint to 8n advIsOry 
body and whether 
or not to censure B 
felklW member of the 
legislative body must be 

held In the open, 

r PUBLIC EMPLOYMENT 

The Brown Act authorizes a closed session "to consider the appointment, 
employment, evaluation of performance. discipline, or dismissal of a publiC 
employee or to hear complaints or charges Drougl1t against the employee:'" The 
purpose of this exception - commonly referred to as the "personnel exception" 
- IS to aVOid undue publiCity or embarrassment for an employee or applicant for 
employment and to allow full aod candid discusSion by the leg,slat ,ve body, thus, 
It IS restriCled to discussing IndIVIduals. not general personnel pOliCies .~ The body 

must possess the power to appoint, evaluate, or dISmiSS the employee to hold 
a Closed sess,on under thiS exception." That authonty may be delegated to a 

SUDsidlary appo'nted body." 

An employee must be given at least 24 hours notice of any closed session 
convened to hear speCifiC complaints or charges aga1nst him Of her, 11"'.15 occurs wren the legis lative body 

'5 reviewing eVidence, which could Include live testimony, and aOludlcatlng conllictlng testimony oltered 

as evidence. T he employee has the rrght to have the specrlrc compla,nts and Charges d'scussed In a publiC 
session rather than closed session. If the employee '5 not given notice, any dlsc,pl inary action IS null and 

VOid." 

However, an employee ,5 not entitled to notice and a nearrng whele the purpose of the Closed session ,5 to 

conSider a performance evaluation. The Attorney General and tl1e courts have determined that personnel 

Q. Must 24 hours' notice be given to an employee whose negative perfomnance evaluation is to 
be considered by the legislative body in closed session? 

1.. . No, the notice is reserved for situations where the body is to hear complaints and charges 
from witnesses. 

performance evaluatoons do not coostltute complaints ana charges. Which are more al(ln to accusations 
made against a person,n 

Correct laDel,ng of the closed session on the agenda IS cnt,cal. A closed seSSion agenda that Identlf,ed 
dlScuss,on of an employment contract was not suffiCient to allow d,smlssal Of an employee." An Incorrect 

agenda desCflptlon can reSult In ,nvalldatlon of an aClion and much embarrassment 

For purposes of the personnel exception, "employee" speCifically Includes an officer or an ,naependent 

contractor who functoons as an oHlcer or an employee. Examples of the former mclude a city manager, 
dlSlnct general manager or supenntendent. An example of the latter IS a legal counselor engineer hlled on 

contract to act as local agency attorney or Chief engineer. 

Elected ofhclals, apPointees to the governing body or Subslolary bodies, and Independent :ontractors 

other than those discussed above are not em~loyees for purposes at toe personnel exception' " Action on 
IndiViduals who are oot "employees" must also be publiC-Including olscuss,ng and voting on apPointees 

to comm'ttees, or debating the mellts of Independent contractors, or consldeflng a complaint against a 
member of the legislatIVe body itself. 
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The personnel excePllon specifICally prohibits DISCUSSion or aCLIon on propo5ed compef:satlor" In 
closeo seSSion, except for a d,scpl,nary reduct,on In pay Among other things, that means there can 

be no personnel closed seSSions on a salary change (other tr·an a Olsclpllnary reduction) between 
any unrepresented InolVlduat and the leg,slatlve body. fioweve', a legislative body may address the 
compensation of an unrepresented Inolvldual, such as a City manager, In a closed session as part of a labor 
negotlat,on (dIScussed later In thiS chapter), yet another example of tile importance of us,ng correct agenoa 

descr'Ptlons 

ReclaSSIfication of a lob must be pubhC, Out BO emplol'ee's ablhty to ilillhal Job may be conSidered In closed 
session Any closed seSSion act'on to apPOint, emplOY, olsmlss, accept the resignation of, 01 otherWISe 
affect the employment status of a publ,C employee must be reported at the publIC meeting durtng which 

Ihe closed seSSion IS held That report must Identify the t,tle of the posillon, but not Ihe names of all 
persons conSidered for an employment poSIt ion: However, a report on a olsmlssal or non-renewal of an 
employment contract must be deferred until admlilistratlve remedies, If any, are exhausted.1c> 

"I have some important news to announce," said Mayor Jones. "we've decided to terminate 
the contract of the city manager, effective immediately. The council has met In closed session 
and we've negotiated six months' severance pay." 

"Unfortunately, that has some serious budget consequences, so we've had to delay phase two 
of the East Area Project." 

ThiS may be an Improper use of the personnel closed sessIon If the Council agenda desCllbed 
the Item as the CIty manager's evaluation In addItIon, other than labor negotIatIons, anyactron 

on indIVIdual compensatIon must be taken In open sessIOn CautIon ShOuld be exercised to not 
dISCUSS In closed sessIon issues, suCh as budget Impacts In thIS hypothetical, beyond the scope of 
the posted closed sessIon notice. 

Q. The school board is meeting in closed session to evaluate the superintendent and to 
consider giving her a pay raise, May the superintendent attend the closed session? 

A. The superintendent may attend the portion of the closed session devoted to her 
evaluation, but may not be present during discussion of her pay raise, Discussion of the 
superintendent's compensation In closed session Is limited to gMng direction to the school 
board's negotiator. Also, the cleric should be careful to notice the closed session on the 
agenda as both an evalustion and a labor negotiation, 

I LABOR NEGOTIATIONS 

The Brown Act allows closed sessions for some aspects of labor negotialtons. Different provIsions 
(d,sCussed belOW) apply to SChool and community college dlstnCI> 

A legislative body may meet In closed session to ,nstruct ItS bargaining representatives, which may be 

one or more of ItS members," on employee salaries and tllnge benefits tor both union and non· union 
employees. For represented employees, It may also consider working cond'tlons that by law require 

negoltatlon. These sessions may take place before or dUling negotiations With employee representatives 
Pnor 10 the closed seSSion, the legislative body must hold an open ana pubilc session in which It Idenllf,es 
,ts deSignated representatives. 
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propooed O)/I'Ipensation 
in closed _Ion, 

l except for a disciplinal'y 
reductfon In pay. 
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The personnel excePLlon specifICally prohibits DISCUSSion or action on proposed compe~sallo~ In 

closed session, except for a disciplinary reduction In pay Among other things, that means there can 
be no personnel closed sessions on a salary change (other tt'·an a OlsClpllnary reduC!lOn) between 
any unrepresented iOdlv,dual and the legislative body. Howeve'. a leg'slauve body may address the 

compensatIOn of an unrepresented Inolvldl;al. such as a c't\' manager, In a closed session as part of a labor 
negotiation (discussed later In thiS chaptet), yet another example of tile importance of uSing correct agenda 

descriPtions. 

Reclasslhcation of a Job must be pubhC, but an emplo\,ee's ability to hllthat Job may be conSidered ,n closed 

sess,on Any closed seSSion act ion to appoint. emplOY, dismiSs, accept the resignation of, or otherWise 
affect the employment status of a publiC employee must be reported at the pUbliC meeting dUring which 
the closed seSSion IS held 1hat report must Identify the title of the poSition, but not the names of all 
persons considered for an employment poSIt ion.. However, a report on a Dismissal or non-renewal of an 

employment contract must be deferred until adm""stratlve remedIes, If any, are exhausted." 

"I have some important news to announce," said Mayor Jones. ''We've decided to terminate 
the contract of the city manager, effective immediately. The council has met In closed session 
and we've negotiated six months' severance pay." 

"Unfortunately, that has some serious budget consequences, so we've had to detay phase two 
of the East Area Project." 

ThiS may be an Improper use of the personnel closed session If the Council agenda deSCrIbed 
the Item as the city manager's evaluation In addition, other than labor negotiatIOns, any aCtIon 
on ,ndlVldua' compensation must be taken In open sessIon Caution should be exercised to not 
DISCUSS m ClOSeD session issues, SUCh as budgellmpacts m thiS hypothellcal, beyond the scope of 
the posted closed session notice. 

Q. TIle school board is meeting in closed session to evaluate the superintendent and to 
consider giving her a pay raise. May the superintendent attend the close<! session? 

A. me superintendent may attend the portion of the closed session C1evoted to her 
evalustion, but may not be present during C1iscusslon of her psy raise, Discussioo of the 
superintendent's compensation In closed session Is limited to gMng C1irection to the school 
board's negotiator. Also, the cleric should be careful to notice the closed session on the 
agends ss both sn evalustion and s labor negotiation. 

I LABOR NEGOTIATIONS 

1he Brown Act allows closed sessions for some aspects of labor negollallons. Different provIsIons 
(diSCussed below) apply to scnoat and community college Olstnm 

A legislative body may meet In closed session to Instruct ItS bargaining representatives, which may be 
one or more of Its members," on employee salaries and fnnge beneflis for both union and non· union 
employees. For represented employees, It may also consider working conditions that by law require 

negotiatIon. These sessions may take place belore or dUring negotiatIons WIth employee representative, 
Prior to the closed seSSion, the leglslallve body must hold an open and publiC session in which It Identifies 

ItS deSignated representatives. 
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Practice Tip: 
prior to the closed 
session, the legislative 
body must hold an 
open and public 
session In Wllleh It 
ldentlJie$ its designat8d 
representatives. 

Dunng Its diSCUSSions wltll representat ives on salar ies and fringe benefits. the legislat ive body may also 

diSCUSS avallabie funds and fundl!'ig prlont les. but only to Instruct Its representative The body may also 

meet In closed seSSion With a conCiliator whO has intervened in negotlatlOns;tt 

1he approval of an agreement concludrng labor negotratlOns with represented employees must De reported 

after Ihe agree men: IS Mal and has been accepted or ratlfred by tne otner pany.1he renort must Identify 

the Item approved and tl1e other party or parties to tl1e negotlatlon.'·1he labor sessions specifically cannot 

Include final action on proposed compensation of one or more unrepresented employees. For purposes of 

th iS prohlblt:on, ar "employee" includes an cft lcer or an Independent contractor who functions as an officer 

or an employee.lndepencent contraclors who dO not serve In the capaCity of an officer or emoloyee are 

not covered by thrs closed SeSSron exception. 

r LABOR NEGOTIATIONS-SCHOOL AND COMMUNITY COLLEGE DISTRICTS 

Employee relations for SChool QIStrlCtS and communrty college districts are governed by the Rodda Act, 

where different meeting and special notice prOVlsrons apply. The entlle board, for example, may negotiate In 

closed sessions. 

Four types of meetrngs are exempted from compliance wrll1 the Act 

(1) a negotiating session with a recogOlzed Or certified employee organization; 

12) a meeting of a mediator with either srde; 

13) a hearing or meeting held by a fact Iinaer or arbitrator; and 

(4) a SeSSron between the board and ItS bargaining agent, or the board alone, to diSCUSS ItS positron 

regarding employee workrng condit ions and Instruct ItS agent· 

Publrc partrclpatron under the Rodda Act also takes another form. ,. All rnltlal proposals of bOll1 sraes must 

be presented at publiC meetings and are publiC records 1he publrC must be given reasonable time to Inform 

Itself and to express ItS views before the d,stllct may adopt ItS Initial proposal In addition, new topics of 

negotiations must be made publiC wlthrn 24 hOurs. Any votes on such a tOPIC must be followed Within 24 

hours by public diSClosure of the vote of each member." 1he frnal vote must be In publiC. 

10TH ER EDUCATION CODE EXCEPTIONS 

Student disciplrnary meetings by boards of scnool arstllcts and community cOllege dlstncts are governed 

by the Education Code District boards may hold a closed session to conSider the suspenSion or dlscrpline 

36 

of a student, if a pubhc hearing would reveal personal, diSCiplinary, or 

academic Information abOut students contrary to state and federal pupil 

prrvacy law.1he puprl's parent or guardran may request an open meeting. 

Final action concerning kindergarten through 12th grade students must 

be taken at a publiC meetrng, and IS a pubhc record " In the case of 

communrly colleges, only expulSrons need be made publiC 

Community college d,stllcts may also hold closed sesSions to discuss 

some student disciplinary matters, awardrng of honorary degrees, or grfts 

from donors who prefer to remain anonymous" Kindergarten through 

12th grade dlstllcts may also meet In closed session to review the 

contents of the statewide assessment Instrument. f 
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practice Tip: 

Prior to the closed 
session, the legislative 
body must hold an 
open and pubt1c 
session In WIllen It 
lden1ltl8$ its d9signat8d 
representatives. 

Dunng Its discuSSions wltl' representat ives on salar ies and fringe benefits. the legislat ive body may also 

discuss avallabie funds and fundl~g pooPtles. but only to Instruct Its ~eDTesentative The body may also 

meet In closed seSSion with a conCiliator who has intervened in negOtiatiOns a 

1he approval of an agreement concludrng labor negotlallOns with represented employees must De reported 

after IhE agreement IS Mal and has been accepted or ratlfred by the other party.1he reoort must Identify 

the Item approvea and tl1e other party or parties to tl1e negotlatlon.'·1he labor seSSions specifically cannot 

Include final action on proposed compensatron of one or more unrepresented employees. For purposes of 

th iS prohlblt:on, ar "employee" includes an cfl lcer or an Independent contractor who functions as an officer 

or an employee.lndepencent COI'tla(lor5 who dO not serve In the caoaCily of an oHicer or emoloyee are 

not covered by thrs closea SeSSron exception. 

r LABOR NEGOTIATIONS-SCHOOL AND COMMUNITY COLLEGE DISTRICTS 

Employee relations for SChool dlstrrcts and communrty college distrrcts are governed by the Rodda Act, 

where different meeting and special notice prOVISions apply. The entlfe board. for example. may negotiate In 

closed sessions. 

Four types of meetrngs are exempted from compliance wr\l1 the Act 

111 a negotratlng session with a recognized Or certlfred employee organrZatlon; 

(2) a meeting of a mediator with either srde; 

(3) a hearrng or meeting held by a fact Iinaer or arbitrator; and 

(4) a SeSSron between the boara and ItS bargaining agent. or the board alone. to a,scuss ItS POsition 

regarding employee workrng condit ions and Instruct ItS agent· 

Publrc partlclpatron under the Rodaa Act also takes another form." All rhltral proposals of botl1 Sraes must 

be presented at publiC meetrngs and are publiC records. The publrC must be given reasonable trme to rnform 

Itself and to express ItS views before the d,strrct may adopt ItS Initial prOPOsal. In addition. new topics of 

negotiations muSt be made publiC wlthrn 24 haUlS. Any votes on such a tOPIC must be followed Within 24 

hours by pubhC disclosure of the vote of each member." 1he frnal vote must be In publiC . 

• OTH ER EDUCATION CODE EXCEPTIONS 

Student disciplrnary meetings by boards of schoot drStrrcts ana community COllege a,strrcts are governeo 

by the Educatron Code. Drstrict boards may hold a closed session to consrder the suspenSion or arscrpline 
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of a student, if a pubhc hearing would reveal personal, alSCIpllnary, or 

academic Information abOut students contrary to state and federal pUPil 

prrvacy law.1he puprl's parent or guardran may request an open meeting. 

Final action concernrng kindergarten through 12th grade students must 

be taken at a pubhC meetrng, and IS a publiC recoro " In the case of 

communrty colleges, only expulSrons need be made publiC. 

Community college d,strrcts may also hOtd closed sesSions to discuss 

some student diSCiplinary matters, awardrng of honorary degrees. or grfts 

from oonors who prefer to remain anonymous" Kindergarten through 

12th grade d,strrcts may also meet In closed session to review the 

contents of the statewide assessment Instrument. f 
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I GRAND JURY TESTIMONY 

A legislative bOdy, l~c!udJng Its members as 1'lc1ivlduals, may testify In private before a grand JUry, eltller 

IndiVidually or as a group." Attendance by the entire legislative bOdy before a grand :ury would not 
constitute a closed sesSion meeting under the Brown Act. Since tne body would not be meeting to make 
deCISions or reach a consensus on Issues wltllln the bOdy's subject matter JuriSdictIon. 

r LICENSE APPLICANTS WITH CRIMINAL RECORDS 

A closed session IS permitted when an applicant, whO has a criminal record, applies for a license or license 

renewal and the legislative body Wishes [0 OiSCUSS wnether the appllcanllS sufl lclently rehabilitated to 

receive the tlcense. If tl1e bOdy deCides to deny the license. the apphcant may Withdraw the application. 
If the apphcant does not withdraw. the body must deny the tlcense In pubhC. Immeolately or at ItS next 
meeting No Information from the closed session can be revealed withoul consent of the apphcant. untess 
the applicant takes aClIon to challenge the demal ., 

r PUBLIC SECURITY 

Legislative bOdies may meet In Closed session to diSCUSS matters posing a threat to the secunty of pubt lC 

bUIldings. essential publiC services. Incluolng water. sewer. gas. or electnc service. or 10 the publlc's fight 
of access to publiC services or faCilities over which the legislative body has jUflSdlctlon Closed session 
meetings for these purposes must be held With deSignated security or law enforcement offiCials Including 

tl1e Attorney General. d,StfiCt attorney, agency attorney, sheflff or chief of police, or their deputies or agency 
secunty consultant or security opera\iOns manager·' ACMn taken In closed session With respect to such 
publiC secullty Issues IS not reportable actIOn. 

[ MULTIJURISDICTIONAL DRUG LAW ENFORCEMENT AGENCY 

A JOint powers agency formed to prOVide drug law enforcement services to multiple JUIISolct,ons may 

hold closed sessions to diSCUSS case records of an on-going cllmlnal Investigation, to hear test imony from 
persons inVOlved In the InvestigatiOn, and to diSCUSS courses of action In particular cases.3\I 

The exception applies to the teglslatlve body of the joint powers agency and to any body adVISOry to It. The 
purpose IS to prevent Impa"ment of Investigations, to protect witnesses and ,nformants, and to permIt 
diSCUSSion of effective courses of actIon P 

r HOSPITAL PEER REVIEW AND TRADE SECRETS 

Two speCifiC kindS of closed sessions are allowed for district hospitals and muniCipal hospitals, under other 
prOVISions of law l' 

One IS to hear reports of hospital medical audit Or quality assurance committees, or for related 

deliberatIOns. However, an applicant or medIcal staff member whose staff privileges are the d"ect 
subject of a healing may request a public hearing. 

The other allows district or munlcipat hospitals to hOld Closed sessions to diSCUSS 'reports InvolVing 
trade secrets'·-orovlded no action IS taken. 

A 'trade secret" IS defined as Information which IS not generally known 10 the pubhe or competitors a~d 

whiCh. (I) "denves Independent economic value, actcal or potential" by VlTt"e of ItS restricted knowledge; 
(2) IS necessary to Initiate a new hospital serVice or program or faCility; and (3) WOUld, If prematurely 

disclosed, create a substantial probablhty of deprIVIng the hospital of a substant'al economIc benetl\. 
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receive the license. If tile bOdy decides to deny the license. the applicant may Withdraw the application. 
It the applicant Does not withdraw. the body must deny the license In publiC. Immeolately or at Its next 
meeting No Information from the closea session can be revealea withoul consent of the applicant. unless 
the applicant takes action to challenge the Oemal ., 

I PUBLIC SECURITY 

LegiSlative bOOIes may meet In Closed session to OISCUSS matters posing a threat to the secunty of pUOl lC 

bUildings. essential publiC services. Incluolng water. sewer. gas. or electnc service. or 10 the publlc's fight 
of access to public serVices or faCilitieS over whiCh the legislative body has jurrsa,ctron Closed session 
meetings for these purposes must be held With aeslgnated secunty or law enforcement offiCials Including 

tM Attorney General. d,strrct attorney, agency attorney, shenjf or chief of police, or the" deputies or agency 
security conSultant or secunty operations manager:' ACMn taken In closed session With respect to such 
publiC security Issues IS not reportable action. 

( MULTIJURISDICTIONAL DRUG LAW ENFORCEMENT AGENCY 

A JOint powers agency formed to provlae drug law enforcement services to multiple jUrlSorct,ons may 

nold closed sessions to alscuss case records Of an on· going crmnal rnvestigatlon, to hear testimony from 
persons inVOlved In the InvestigatiOn, and to QISCUSS courses of action In particular cases.)i;I 

The except,on applres to the legrslatlve body of the joint powers agency and to any body advrsory to rl. The 
purpose rs to prevent rmparrment of rnvestlgatrons, to protect wrtnesses and ,nformants. and to permit 
diSCUSSion of effective courses of action P 

r HOSPITAL PEER REVI EW AND TRADE SECRETS 

Two speCifiC krnas of closed sessions are allowed for district hospitals ana muniCipal hospitals, under other 
proVISions of !aw~' 

One IS to hear repofts of hospital medical audit Or quality assurance committees, or for related 

delrberatlons. However. an applicant or medical staff member whose staff prrvileges are the allect 
subject of a hearing may request a public heanng. 

The other allows district or municipal hospitals to hOld Closed sessions to diSCUSS 'reports InvolVing 
trade secrets··-crovlded no act ron rS taken. 

A "trade secret" .s defined as ,nformatron whrch rs not generall\, known 10 the pubhe or competrtors and 

whiCh. (1) "dellves rndependent economic value, actcal or potentral" by VIItue of ,ts restricted knowledge; 
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Practice Tip: 
There Is a strong 
interest In protecting 
the confidentiality of 
proper an~ lawful dosed 
sessions. 

The provIsion prohibits use of closed sessions to diSCUSS tranSitions In ownership o~ management, or the 
dIStriCt's dlSSOIJtlon 4. 

I TH E CON FI DENTIALITY OF CLOSED SESSION DISCUSSIONS 

It 1$ not uncommon for agency offiCials to complain that confidential Information IS being 'leaked" from 

closed sessions. Tile ~rown Act prohibits the disclosure of conhdentlallnformatlo'l 8CQUIreCl In a closed 

session by any person present and offers vanous remedies to address Willful breaches of (Onfldent1al1tyY 

It 1$ Incumbent upon all those attending lawful closed sessions to protect the confICentlahty of those 
OISCUSSlons. One court has held that members of a legislative body cannot be compelled to divulge the 
content of closed seSSion diSCUSSions through the discovery process" Only the legislative body aCling as 
a body may agree to divulge confidential closed session Information; as regards attorney/client priVileged 

communications, the entire body IS the holder of tile priVilege and only ti,e entire body can d8CIde to waive 
tile priVilege (' 

Sefore adoption of the Brown Act prOVISion speCifically prohibiting disclosure of closed seSSion 

communiCatiOns, agency attorneys and the Attorney General long believed that offiCials have a l,duCiany 
duty to protect the confldelltlal,ty of closed session diSCUSSions. The Attorney General Issued an opinion 
tl1at It IS "Improper" for offiCials to disclose Information received dUring a closed session regarding pending 
litigation," though the opinion also concluded that a local agency may not go so far as to adopt an 
ordinance cflmlnallzmg PUbliC diSClosure of Closed session diScusslons,41 making it difficult to plug closed 

seSSion leaks. 

Tile Brown Act now prescribes remedies for breaches of confidentiality. These Include Injunctive relief, 

disciplinary acMn against an employee, and referral of a member of the legislative body to the grand Jury'" 

The duty of malntamlng confidentiality, of course, must give way to the oOllgatlon to disclose Improper 

matters or diSCUSSions that may come up In closed sessions In recognition of thiS pUbliC poliCY, the Brown 
Act exempts from its prohlOltlon against disclosure of closed session communications olsclosure of closed 

session InformatIon to the district attorney or the grand Jury due to a perceived Violation of law, expressions 
of opinion concerning the propriety or legality of actions taken In closed sess,on, InCluding diSClosure of the 
nature and extent of the Illegal action, and disclOSing Information that is not confidential." 

The Interplay oetween these pOSSible sanctions and an official's f,rst amendment fightS IS complex and 
beyond the scope of thiS gUide. Suffice It to say that thiS IS a matter of great senSitIVIty and controversy 
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"I want the press to know that I voted in closed session agamst filing the eminent domain 
action," said Council Member Arnold. 

"Don't settle too soon," reveals Council Member Baker to the property owner, over caffee. 
'The city's offer coming your way is nat our bottom line." 

The fnst comment to the press IS appropnate - the Brown Act requires that certam fmal votes 
taken In closea session be reported publicly. ~ Tne second comment to the property owner IS not 

- dIsclosure of confident/a/InformatIOn acqurred In closed session IS expressly prohibited and 
harmful to the agency 

OrEN & PUBLIC IV • Chapter S: Closed SessIons 

Copy of document found at  www.NoNewWipTax.com

Practice Tip: 
There Is a strong 
interest In protecting 
the confidentiality of 
proper an~ lawful dosed 
sessions. 

The provIsion prohibits use of closed sessions to discuss tranSitions In ownership o~ management, or the 
dIStriCt's diSSOlution 4. 

I TH E CON FI DENTIALITY OF CLOSED SESSION DISCUSSIONS 

It 1$ not uncommon for agency offiCials to complain that confidential Information IS being 'leaked" from 

closed sessions. Tile E:rown Act prohibits the disclosure of conhdentlallnformatlo'l 8CQUIreCl In a closed 

session by any person present and offers vanous remedies to address Willful breaches of (Onfldent1al1tyY 

It 1$ Incumbent upon all those attending lawful closed sessions to protect the confICentlahty of those 
OIScuSSlons. One court has held that members of a legislative body cannot be compelled to divulge the 
content of closed seSSion discussions through the discovery process" Only the legislative body aCling as 
a body may agree to divulge confidential closed session Information; as regards attorney/client priVileged 

communications, the entire body IS the holder of tile priVilege and only ti,e entire body can d8CIde to waive 
tile priVilege (' 

Sefore adoption of the Brown Act provIsion speCifically prohibiting disclosure of closed seSSion 
communiCatiOns, agency attorneys and the Attorney General long believed that offiCials have a l,duCiany 
duty to protect the confldelltlal,ty of closed session diSCUSSions. The Attorney General Issued an opinion 
tl1at It IS "Improper" for offiCials to disclose Information received dUring a closed session regarding pending 
IltigaliOn," though the opinion also concluded that a local agency may not go so far as to adapt an 
ordinance cftm,nal,zmg PUbliC diSClosure of Closed session diScusslons,41 making it difficult to plug closed 
seSSion leaks. 

Tile Brown Act now prescribes remedies for breaches of confidentiality. These Include Injunctive relief, 
disciplinary acliOn against an employee, and referral of a member of the legislative body to the grand Jury'" 

The duty of malntamlng confidentiality, of course, must give way to the oOllgatlon to disclose Improper 

matters or diSCUSSions that may come up In closed sessions In recognition of thiS pUbliC poliCY, the Brown 
Act exempts from its prohlOltlon against disclosure of closed session communications olsclosure of closed 

session Information to the distriCt attorney or the grand Jury due to a perceived Violation of law, expressions 
of opinion concerning the propriety or legality of actions taken In closed sess,on, InCluding diSClosure of the 
nature and extent of the Illegal action, and disclOSing InformatIOn that is not conf,den\i8I" 

The Interplay oetween these pOSSible sanctions and an official's f,rst amendment fights IS complex and 
beyond the scope of thiS gUide. Suffice It to say that thiS IS a matter of great senSitIVIty and controversy 

38 
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CHAPTER 6: 
REMEDIES 

Certain violations of the Brown Act are designated as misdemeanors, although by far the most commonly 
used enforcement proVisions are those that authOrize civil actions to Invahdate speCified actions taken 
In Violation of the Brown Act and to stop or prevent future violations. Stili, despite all the safeguards and 

remedies to enforce them, It IS ultimately Impossible for the public to momtor every aspect of pubhc 
oftlclals' Interactions. Compliance ultimately results from regular training and a good measure 01 self
regulatIOn on the part of publiC offiCials. ThiS chapter Discusses the remedies available to the publiC when 
that self-regulation IS Ineffective. 

r I NVALI DATION 

Any Interested person, Including the district attorney, may seek to Invahdate certain actIOns of a legislative 
body on the ground Illat they Violate the Act: VIOlations 01 the Brown Acl. however, cannot be Invalidated If 
they Involve the lollowlng types of actions: 

Those taken In substantial compliance WIth the law; 

Those Involving sale or Issuance of notes, bonds or other Indebtedness, or any related contracts or 
agreements; 

Those creating a contractual obhgation, Including a contract awarded by competl\IVe blO for other than 

compensation for profeSSional services, upon WhiCh a party has In good faith rehed to Its det"ment; 

Those connected With the collectIon of any tax; or 

Those in wnlch Ine complaInIng party had actual notice at least 72 hours prior to the meeting at which 
the action IS taken. 

Before flhng a court action seeking Invahdatlon, a person who believes a Violation has occurred must send a 

written "cure or correct" demand to the leglslauve body. ThiS demand must clearly describe the cnallenged 
actIon, the nature of the clalmeO violation, and the "cure" sought. ThiS demand must be sent Within 90 days 
of the alleged Violation or 30 days If the act ion was taken In open session but In violation of Section 54952.2, 

whIch defines "meeungs".' The legIslatIve body then has up to 30 days to cure and COrlectlts action. If It 
Does not act. any laWSUit must De filed Within the next 15 days. 
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Certain violations of the Brown Act are designated as misdemeanors, although by far the most commonly 
used enforcement proVisions are those that authorize civil actions to Invalidate speCified actions taken 
In violation of the Brown Act and to stop or prevent future viofatlOns. Stdl, despite all the safeguards and 
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oftlclals' Interactions. Compliance ultimately results from regular training and a good measure 01 self
regulatIOn on the part of publiC offiCials. ThiS chapter olscusses the remedies available to the publiC when 
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I I NVALI DATION 

Any Interested person, Including tile dlStlict attorney, may seek to Invalidate certain aCliOns of a legislative 
body on the ground tllat they Violate the Act: VIolations of the Blown Act. however. cannot be Invalidated If 
they Involve tile folioWlOg types of aClions: 

Those taken In substantial compliance With the law; 

Those Involving sale or Issuance of notes, bonds or other Indebtedness, or any related contracts or 
agreements; 

Those creaung a contractual obligation, Including a contract awarded by compet l\IVe blO for other than 

compensation for professional senvlces, upon wnlch a party has In good faith rehed to Its detriment; 

Those connected With the collection Of any tax; or 

Those in wnlch the complaining party had actual notice at least 72 hours prior to the meeting at which 
tne action IS taken. 

Before flhng a court action seekrng Invalidation, a person who believes a vlolalton has occurred must send a 

wlltten "cure or correct" demand to the legislative bOdy. ThiS demand must clearly describe the cnallenged 
aCliOn, the nature of the claimed Violation, and the "cure" sought. ThiS demand must be sent Within 90 days 
of the alleged vlolatlan or 30 days If the act ion was taken In open session but In violation of Section 54952.2, 

which aellnes "meetings" .. The legislative body then has up to 30 days to cure and COrlect ItS acuon.lf It 
ooes not act, any laWSUit must be filed wlthlO the next 15 days. 
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The purpose of ti"S requrrement '5 to offe' the bOOy ao opportunity to consider whetoer a vrolatron has 
occurred and to weigh Its OPt:ons before litigation IS filed. The Act does not spec I1'y' how to c~re or correct a 

vrolat lon, the best method rS to rescrnd the actron being complained of and to start over. 

Although Just about ar.yone has Slandlng to bring an action lor Invalldatlon~ . ttle challenger must show 

preludlce as a result of the alleged Violation,' An action to Invalidate falls to state a cause Of action against 

the agency If the bOOy deliberated but did not take an action,' 

I CIVIL ACTION TO PREVENT FUTURE VIOLATIONS 

lhe district attorney Or any Interested per~on can file a CIVIl action aSkmg the court to: 

Stop or prevent Violations or threatened Violations of the Brown Act by members of the legislative body 

of a local agency; 

Determine tile applicability of the Brown Act to actions or threatened futu re action of the legislative 

body, 

Delermlne whether any rule or action by the legislative body to penalize or otherWise discourage the 

expression of one or more of Its members IS valid under state or federal law; or 

Compel the legislat ive body to tape record ItS closed sessions 

Practice Tip: 
A lawsu~ to Invalidate 
must be preceded by 
a demand to cure and 
correct the challenged 
action In oJderto give 
the legislative body an 
opportunity to coresider 
Its options. 

It is not necessary for a challenger to prove a past pattern or practice of violations by 

tile local agency rn order to obtain Injunctrve relief. A court may presume when rssurng 

an injunction that a srngle violatron Will continue In the future where the pubhc agency 

refuses to admit to the alleged Violation or to renounce or curtail the practice! Note, 

however, that a court may not compel elected officials to disclose therr recollections of 

wllat transplfed In a closed session.' 

,\ ,1 ~;I 11, [, -:.! " , ~ 
.• ;,...M~ . 

. -- ,". - . I~T::I .. _ __ .. _ 

~.....:... .. ~ ' . ... .;.. .- --a-:-_ _'. , .. , .... . . ~ '*' -'r.-i -= . ~ ~"'l"'~-_ .I ~ - . __ ,. ... . -. - .. - ... ~ , " 

~.\("~f \, upon finding a Violation of the Brown Act pertaining to closed seSSions, a court may 

compel the legiSlative body to tape record ItS future closed sessions. In a subsequent 

lawsuII to enforce the ACt alleging a VIOlation occurrrng in Closed seSSion, a court may 

upon motion of the plaintiff revrew the tapes If there IS good cause to think the Brown 
~ 1'1-" 

Act has been Violated, and make publiC the relevant pOrtion of the closed session recording, 

t COSTS AND ATTORNEY'S FEES 

Someone who successfully Invalidates an action taken in vlolatron of Ine Brown ACI or wno successfully 

enforces one of tne Brown Act's CIVil remedies may seek court costs and reasonable attorney's fees. Dne 

court has held that attorney's fees must be awarded to a successful plaintiff unless spec;al circ"mstances 

eXist thai would make a fee award against the public agency unJust' When evaluating how to respond to 

assertions that the Brown Act has been Violated, elected offiCials and the ir lawyers should assume that 

attorneys fees Will be awarded agalnSI the agency" a violallon of the Act IS proven. 

An attorney fee award may only be arrected against the local agency and not the IndiVidual members of Ihe 

legiSlative body. If the local agency prevailS, It may be awarded court costS and attorney's fees If the court 

finds the lawsuit was clearly frivolous and lacking In ment.'1 

• CRIMINAL COMPLAINTS 

A Violation of the Brown Act by a member of the legislative body who acts With the Improper Intent 

described below IS punrshable as a misdemeanor.'o 

A cr.minal Violation has two components, The first IS that there must be an overt acl-a member of a 

leglslal.ve body must attend a meeting al which acllon IS taken In v:olallon of the Brown ACt. " 
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The purpose of U"S requrremen: 's to offer the bOdy a.1 opportunity to consider whet . .,er a vrOlatron has 
occur red ano to weigh Its opt:ons before litigation IS filed. The Act does no: speclf'y' hov,t to cure or correct a 
vrolatlon. the best method rS to rescrnd the actron being complained of and to start over. 

Although Just about anyone has standing to brIng an action ~or Invalidation), ttle challenger must show 
prelud,ce as a result of the alleged Violation.' An action to Invalidate falls to state a cause of actron against 
the agency If the body deliberated but did not take an action.' 

I CIVI L ACTION TO PREVENT FUTURE VIOLATIONS 

l he district attorney or any Interested per~on can fi le a CIVIl action aSking the court to: 

Stop or prevent Violations or threatened Violations of the Brown Act Oy memOers of the legiSlative Oody 

of a local agency; 

Determine tile applicability of the Brown Act to actions Dr threatened future action of the legislative 

body. 

Determine whether any rule or act ion by the legislative body to penalize or otherWise discourage the 
expression of one or more of Its members IS valid under state or federal law; or 

COmpel the legislat ive body to tape record ItS closed sessions 

It is not necessany for a challenger to prove a past pattern or pract ice of viOlations by 
tile local agency In order to obtain Injunctive relief. A court may presume when Issuing 
an injunction that a Single violation Will continue In the future where the public agency 

refuses to admit to the alleged Violation or to renounce or curtail the practice!' Note. 
how~ver. that a court fT\ay not comp~1 elected offrcials to drsclose therr recollections of 
wilat transprred rn a Closed session: 

upon finding a Violation of Ihe Brown Act peltalnlng to closed sessions. a court may 
compel the legislative body to tape record ItS future closed sessions. In a subsequent 

lawsuII to enforce the ACt alleging a Violation occurrrng in Closed session. a court may 
upon motion of the plarnutf revrew the tapes rt there IS good cause to t1l1nk the Brown 

Act has been Violated. and make publiC the relevant pOrtion of the closed session recording 

t COSTS AND ATTORN EY'S FEES 

Someone who successfully Invalidates an aCiran taken in viOlaUon of tne Brown ACI or wno 5uccessfully 
enforces one of the Brown Act's CIVil remedies may seek court COSIS and reasonable anorney's fees. One 

court has held that attorney's fees must be awarded to a successful plaintiff unless spec;al circ"mstances 
eXist that would make a fee award against the public agency unJust' When evaluaung how to respond to 
assertions that the Brown Act has been Violated. elected offiCials and the ir lalAryers should assume that 

attorneys fees Will be awarded against the agency r1 a violation of the Act IS proven. 

An attorney fee awara may only be dllected against the local agency and not the IndiVidual members of the 
legislative body if the local agency prevailS. It may be awarded court costS and attorney's fees If the court 
finds the lawsuit was clearly frivolous and lacking In merlt.'1 

• CRIMINAL COMPLAINTS 

A Violation of the Brown Act by a member of the legislative body w1l0 acts With the Improper Intent 

described below IS punrshable as a misdemeanor:' 

A c"minal Violation has two components. The flfst IS that there m"st be an overt act-a mefT\ber of a 
leg.slatlve body must attend a meeting at which actron .s taken In Vlolatron of the Brown ACt." 

OrEN & PUBLIC IV • Chapter 6: Remedie$ 43 

Practice Tip: 
A lawsu~ to Invalidate 
must be preceded by 
a demBA<l to cure and 
correct the Challenged 
action In order to give 
!he legislative body an 
opportunity I<) coros1der 
lis options. 

PractJce Tip: 
K a violation of the 
Brown Act Is proven. 
attorney's fees"will 
11l<~1y be awarded • 



I 
Practice Tip: 
1llIIning and exercising 
good judgment can 
helpllVDld Brown Act 
conflicts, 

"Action takenH 15 nOl only an actual vote, but also a collective deCI510n, commitment or promise by a 

majority of the legislative bOdy to make a positive or negative declSlor ." If the meeting levolves mere 

deliberation without the taking of action, there can be no misdemeanor penalty 

A VIOlation occurS for a tenta~ lve as well a5 final deCISlor. '! In fact, cr iminal liability 1$ triggered by a 

member's partiCloatiOn In a meetIng tn violation of the Brown Act-nOt whether tha: member has. va:ed 

with the maJ0nty or mInOrity, or haS voted at all. 

The second component of a cr iminal violat ion 1$ that action IS taken with ttl€ Intent of a member "to deprive 
the pubhC of Information to whiCh the member knows or has reason to know the pubhC IS enutled" by the 
Brown Act." 

AS with otner misdemeanors, tile fihng of a compJaint IS up to the distriCt attorney Although criminal 
prosecutions of tl1€ Brown Act are uncommon, district attorneys In some count ies aggressively monitor 
pubhC agencies' adherence to tile reqUirementS of the law 

I VOLUNTARY RESOLUTION 

Arguments over Brown Act Issues ohen become emotional on all sides Newspapers trumpet relatively 
minor vlolallOns, unhappy reSidents fume over an action, and legislative bodies clam UP about Information 
bener discussed In pubhc, Hard hnes are drawn and rational discussion breaKS down, Occasionally the 

dlStfict anorney or even the grand JUry becomes Involved PubliCity surrounding alleged Violations of the 
Brown Act can result In a [ass of confidence by constituents In the legislatIve bOdy, There are times when It 
may be preferable to consider re-noticlng and rehearing, rather than Il1lgatmg, an ItEm of Significant pub[lc 
interest, partlcu[arly when there IS any doubt about whether the open meeting reqUirements were satls[,ed, 

At oottom, agencies that regu[arly train thelf offiCials and pay close attention to the requlfements of tne 
Brown Act will have little reason 10 worry about enforcement 

Endnotes 

Caiifmllia Government Code section 54960.1. Imfllidatiun i!> limited III ;lclion!> thai \'iolate the fol1owlIlS ~(I)tml' of 
the Brown Act: H'clion ;'4953 (the basic open me~ling pro\'ision ); st'-:lions :-49~-1.2 and 549545 (notice and a(tenda 
requirements for regular mel:ling!> and closed !>t'ssiom); 54954.b (lax hearing!»; and 549:''' (sl'cciai meetings). 
Viuitlliom of sectIOns n(llli~lcd abuve cannot give rise to invalidation actium. but are mbjcCl 10 the other reml'dlt,!>. 

2 Cahfornia Government Code section 54%0.1 (b) and (e)( 1) 

3 MtKI't' I'. OWII.,!!.' Vllllied Sfh(!a/ tJj~lnfl (2(03) J 10 Cal.App.4lh 1310 

4. C(llulII v. City of TlloliSllIJd Oaks (19'}4) 30 CaI.AppAlh 547 

5 BorIc \'. Cir,. of RCII(IJIr/o RC(lch (1999) 70 CaLApp.4th liD'} 

6 California Alliallcf" for Urillt)' Sa!t t)' alld Edu((fflOIl (CAUSE) t'. Cit)' of Sail Dicso (1997) 56 Cal,AppAth IU24; 
Common CmlSc I', Srirling (19K~) 147 CaLApp.3d SIR 

7 KleitllJall v, $lIprrior Court (191J91 74 CaLApp.4lh 324 

8 Lo~ AIISc1tj '{'III1CS COlllnl1l11imti()m. I.LC v. Lo~ AIIgc/c,( COl/nty Board of SlIprrvison (lOU3 ) 112 Cal.AppAlh I j 13 

I} Caljfornia G(I\'ernmenl Code section 54.960.5 

10 California G(wernment Code sl'ction 5-1959. A mIsdemeanor is punishable by a. line of up tn $01,000 or up In ~ix 
month~ in (OUnl)' jail, or both. California Penal Code ~ecLion 19. [mplo),ees of the agency whu participate In 

violations of the Brown Act cannoL be punished criminally under section 54959. However. at least one di!>tricl 
attorney imtltuted criminal acti(lO against employee~ ba5.ed on the theory that they criminllUy ctln~pired wilh Ihe 
mcmbt'r~ uf the legislative bod)' 10 (ommit a crime under section 54949. 

II California Government Code section 54959 

12 California GO\'ernment Code sectIOn 54952.6 

13 61 Ops.CaJ.Alty.Cien.283 (19iRl 

14 California Guvernmenl Code sec lion 54959 

updates to this publication responding to changes In the Brown Act or new court interpretations are available 

at wwwyclties orglopengoy. A current versIon of the Brown Act may be found at wwwleg1nfo,ca gOY, 
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"Action taken H IS nOt only an actual vote, but also a collective deCI510n, commitment or promise by a 
majority 01 the legislative bOdy to make a positive or negative declslor ."' II the meeting Involves mere 

del iberation without the taking of action, there can be no miSdemeanor penalty 

A VIOlation OCCur!, for a tenta~ lve as well a5 final deCISlor. '! In fact, cnmlnal liability 1$ triggered by a 

member's partiCIpatiOn In a meeting tn Violation Of the Brown Act-nOt whether tha: member ha5 vOted 

With the majority or minority, or haS voted at all. 

The second component of a cr iminal Violat ion 1$ that action IS taken With ttle Intent of a member HtD deorlve 

the DubhC of ,nformatiOn to which the member knows or has reason to know the pubhC IS entit led" by the 
8rown Act." 

AS With ottler misdemeanors, l!le filing of a comolaint IS up to the distriCt attorney. Although Criminal 

prosecutions of the Brown Act are uncommon, district attorneys In some counties aggressively monitor 

pubhC agencies' adherence to tile reqUirements of tile law. 

I VOLUNTARY RESOLUTION 

Arguments over 8rown Act Issues ohen become emotional on ali sides Newspapers trumpet relatively 
minor vlolallOns, unhappy residents fllme over an action, and legiSlative bodies clam liP about ,nformation 
bener discussed In pubhc. Hard lines are drawn and rawnaf discussion Urea' s down. Occasionally the 

district anorney or even the grand JUry becomes ,nvolved PubliCity surrounding alleged Violations Of the 
8rown Act can result In a loss of confidence by constituents In the legislative bOdy. There are times when It 
may be preferable to conSider re -notiCing and rehearing, rather than "ligating, an Item of Significant publiC 
interest, partICularly when there IS any doubt about whether the open meeting reqUirements were satisf ied. 

At oottom, agenCies that regularly train their offiCials and pay close attention to the requirements of tile 
Brown Act will have little reason to worry about enforcement. 
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