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FOR COUNCIL MEETING OF FEBRUARY 2, 2010 

COUNCIL AGENDA REPORT 

February 2,2010 

TO: City Council 

City Manager Ali _______ 
Prepared by: Director of Utilit1~ 

FROM: 

SUBJECT: APPROVE A SUPPLEMENTAL WATER AGREEMENT TO 
SUPERSEDE THE AGREEMENTS TO THE ORCUTT COMMUNITY 
DEVELOPERS AND RATIFY AUTHORITY TO IMPLEMENT THE 
SANTA MARIA GROUNDWATER LITIGATION STIPULATION 

RECOMMENDATION: 

That the City Council: 

1. Adopt a resolution to approve a supplemental water agreement to: 

A. Supersede the agreement authorized in Resolutions No. 2003-150 and No. 
2004-137 to provide up to 900 Acre Feet (AF) of supplemental water 
annually to satisfy the Orcutt Community Plan (OCP) per the Santa Maria 
Groundwater Litigation Stipulation (Litigation) and; 

B. Pursuant to the Litigation Stipulation, increase the per AF cost of 
supplemental water by 20-percent from $25,200 to $30,240 for the Orcutt 
Community Plan water sales; and 

C. Provide for water sales for New Urban Uses; and 

D, Authorize the Director of Utilities and Director of Administrative Services to 
hold, in trust, deposits associated with the supplemental water agreements 
20-percent increase per AF cost on behalf of Golden State Water Company 
(Golden State) to offset their costs for the court-mandated Twitchell 
Management Authority (TMA) per the Litigation Stipulation dated June 30, 
2005; and 

E. Authorize the Director of Utilities and Director of Administrative Services to 
release this portion of the supplemental water agreement deposits 
pertaining to the 20-percent increase per AF to Golden State to offset their 
financial obligations to the TMA per the Litigation Stipulation when the 
deposits become nonrefundable; and 

2. Ratify the Director of Utilities with the authority to implement the terms of the 
Litigation Stipulation dated June 30, 2005, signed by the Mayor per Resolution No. 
2005-112. 
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SUMMARY: 

In August 2003, the City began providing supplemental water to Orcutt community 
developers to meet the Orcutt Community Plan's requirement to fulfill the Santa Barbara 
County water policy. This policy required new development to offset its long-term water 
needs with supplemental water supplies. The City has an agreement with Golden State 
to provide supplemental water. During this time, the Santa Maria Groundwater 
Litigation, initiated in 1997, was moving toward a settlement between the City, Golden 
State Water Company, Guadalupe, and a large group of landowners. The settlement, 
known as the Stipulation, involved the determination of groundwater rights, a physical 
solution to protecting the Basin, and the development of a water authority. The 
Stipulation contained documents that describe how the water purveyors and landowners 
would work to manage the long-term health of the Santa Maria Valley Groundwater 
Basin (Basin). These efforts provide a collaborative approach to water management 
within the Basin for the benefit of the residents as well as the region. This Council 
Agenda Report provides mechanisms for the City to fulfill strategic obligations within the 
Stipulation such as: 

• A twenty-percent increase in the per AF cost for supplemental water; and 

• Providing supplemental water for New Urban Uses to offset water demand for new 
developments within the sphere of influence as defined in the Stipulation; and 

• Ratification of the Director of Utilities authority to implement the terms of the Stipulation 
including the development and implementation of a water authority. 

BACKGROUND: 

Supplemental Water Sales to the Orcutt Community 

Resolution No. 2003-150 and No. 2004-137 authorized the City's sale of up to 900 AF 
of supplemental water to meet the Orcutt Community Plan's (OCP) requirement to fulfill 
Water Policy (WAT-02). WAT-02 states that the water demand for a new discretionary 
development must be offset by long-term supplemental water supplies. The City of 
Santa Maria is under agreement with Golden State Water to supply supplemental water. 
According to the Litigation, "supplemental water" is defined as a portion of the yield of 
the State Water Project (SWP) entitlement held by the City, or a portion of the historic 
groundwater rights to the Basin held by the City in accordance with the final judgment 
entered in Santa Maria Valley Water Conservation District v. City of Santa Maria, et al., 
Superior Court, County of Santa Clara, Lead Case No. CV 770214 ("Basin 
Adjudication"). The SWP yield is derived from two sources: water that is imported and 
delivered directly to customers and return flows from that water, which is percolated into 
the ground at the Wastewater Treatment Plant. Santa Maria residents did not 
experience a reduction in the amount of SWP water received or a change in their water 
quality with the approval of these agreements. Orcutt Community supplemental water 
sales, as of June 30, 2009, total over $6.8 million from projects in various stages. Some 
166 AF of water has been sold and another 305 AF is committed. 

Santa Maria Groundwater Litigation • 

The Litigation began in July 1997 when the Santa Maria Valley Water Conservation 
District (District) filed a complaint against the Cities of Santa Maria, Guadalupe, 
Southern California Water Company (now Golden State), and unnamed defendants. 
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The District challenged the rights of the City, Guadalupe and Golden State to import 
SWP water into the Basin. In July 2004, the City and the District reached a tentative 
settlement agreement resulting in the creation and signing of a June 30, 2005 
Stipulation that settled the Litigation between the stipulating parties. Those refusing to 
sign continued to litigate. A final judgment was issued on January 25, 2008. An appeal 
occurred and lingers with inconsequential impacts to the terms of the Stipulation thus 
far. 

The Stipulation contains language regarding the declaration of water rights and 
describes the physical solution to maintain the health of the groundwater basin through 
monitoring and management. The Stipulation outlines three management areas. They 
are named as the Santa Maria Valley, the Northern Cities, and the Nipomo Mesa 
management areas. 

The physical solution provision for the Santa Maria Valley Management Area includes a 
determination of water rights to sources of supply. The water purveyors received 80-
percent of the Twitchell Project yield along with the imported SWP water supply and 
associated return flows. The City's portion of Twitchell Project yield amounts to 14,300 
AF per year. The stipulating landowners received rights to the remaining 20-percent of 
the Twitchell Project yield. The City also retained its historic groundwater rights, and the 
court awarded the City prescriptive rights that may be exercised against certain non
stipulating parties. 

Twitchell Management Authority 

The Stipulation outlines that the monitoring and management of the Santa Maria Valley 
Management Area is to occur through a court-approved committee known as the 
Twitchell Management Authority. The TMA is comprised of representatives from the 
cities of Santa Maria and Guadalupe, Golden State, the Conservation District, and the 
stipulating landowners. Santa Maria currently serves as the presiding chair and 
secretary/treasurer of the TMA. The TMA manages and administers all new projects to 
maintain and enhance the Twitchell Project yield. The District maintains their current 
practice of day-to-day operation of the Twitchell Project and is not obligated to pay an 
annual portion of the TMA budget. Each other entity with rights to the Twitchell yield is 
obligated to pay an annual portion of the TMA budget, consistent with the Stipulation. 
These obligations are outlined as follows: 

Participant TMA Budget 

City of Santa Maria $ 290,468.75 

Golden State Water 203,125.00 

City of Guadalupe 26,406.25 

Stipulating 130,000.00 
Landowners 
TOTALS $ 650,000.00 
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New Urban Uses 

"New Urban Uses" as defined by the Stipulation are municipal and industrial projects 
which may occur on land that, as of January 1, 2005, were located: 1) within the 
boundaries of the City's sphere of influence, or within the process of inclusion within the 
sphere of influence; or 2) within the certificated service area of a publicly regulated 
utility. Also, New Urban Uses may be on land adjacent to or within one quarter mile of 
the boundary of a water service area. A New Urban Use can also be located with the 
OCP. Pursuant to the Stipulation, New Urban Uses must provide a source of 
supplemental water to offset demand associated with that development from the local 
public water supplier to offset the water demand for the project. The New Urban Use 
areas are identified in Attachment "A". Golden State provides retail water service to the 
Orcutt community and to some areas defined under New Urban Uses. 

Authority to Implement Stipulation 

Resolution No. 2005-112 authorized the Mayor to sign the Stipulation for Judgment in 
the Litigation. The Utilities Department's implementation of the Stipulation will be 
ratified with the proposed approval of the resolution with this Council Agenda Report. 

DISCUSSION: 

• 

Exhibit "F" of the Stipulation contains several attachments. Two of these attachments 
include the Water Management Agreement between the City and Golden State and the • 
Santa Maria Valley Public Water Purveyor Water Management Agreement (Purveyor 
Agreement) between the City of Santa Maria, the City of Guadalupe, and Golden State. 
These documents outline how these water purveyors will do business for the health of 
the groundwater basin management area. Section 6 of the Purveyor Agreement 
outlines the requirement to implement the $5,040 (20-percent) increase per AF for 
supplemental water and the establishment of water sales for New Urban Uses in 
tandem with the Stipulation. 

Section 6.1 of the Santa Maria Valley Public Water Purveyor Water Management 
Agreement (Attachment "B") discusses New Urban Uses stating: 

All new customers of SCWC, or existing customers proposing to increase their water use through a 
change in land use requiring a discretionary land use permit or other form of land use entitlement, as 
specified in Section X(O) (2) of the Stipulation shall provide Supplemental Water to offset the demand 
associated with that prospective use, through the protocol provided in the 2004 agreement are deemed to 
have satisfied the requirements of this Section and are exempt from the requirements of Section 6.2. 

Section 6.2 of the Santa Maria Valley Public Water Purveyor Water Management 
Agreement reads: 

"In addition to the fee paid to secure Supplemental Water pursuant to the 2004 Agreement, an additional 
20% shall be charged to the SCWC (now Golden State) Project Proponent by Santa Maria and shall be 
placed into either the Twitchell operational fund or the Twitchell capital fund. That incremental charge • 
deposited in the applicable fund, shall be deemed a SCWC contribution to offset any SCWC TMA funding 
requirements. " 
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The cost of the supplemental water sold for both the OCP and New Urban Uses is 
$30,240 per AF and in both scenarios $5,040 per AF is designated to Golden State to 
offset their fiscal obligations to the TMA. The monies from this increase will be used at 
the TMA's discretion for projects that will maintain and enhance Twitchell yield to benefit 
the Basin and uphold the obligations outlined in the Stipulation. 

Specific milestones within the Supplemental Water Agreements (Attachment "C") outline 
payment requirements for the water. A ten-percent deposit toward the total purchase 
price of the water is due within five business days from the signing of the agreement. 
This deposit is refundable until discretionary approval of the development is achieved 
from Santa Barbara County Planning. Discretionary approval is considered County 
Planning Commission and Board of Supervisor's approval of discretionary permits 
necessary for the project, including any tentative tract map, use permit, development 
plan, if applicable, zoning changes, and General Plan amendments. When 
discretionary approval occurs, Golden State's portion of the deposit will be released to 
the TMA Fund, which is maintained under the auspices of the City. Final payment for 
the total purchase price of the water for the supplemental water agreements is due prior 
to recordation of the project final map. All remaining funds associated with the 20-
percent increase will be released to the TMA on behalf of Golden State at that time. An 
accounting of these transactions will be outlined within the TMA financial reports shared 
at each TMA meeting. 

Fiscal Considerations 
Implementing Section 6 of the Purveyor Agreement has no fiscal impacts on City 
residents nor does it change the City's financial obligation to the TMA, which is paid 
from the Water Resources Fund. The City's General Fund will continue to receive the 
$25,200 per AF of supplemental water sold. As with the original OCP water sales 
agreements, all regulatory requirements will be met by the City for permits, consents, 
entitlements and California Environmental Quality Act requirements at the cost of the 
developer. 

Impact to the Community 
Implementation of the Litigation Stipulation meets the City's court-mandated 
requirements and protects the health of the Basin. Protecting the health of the Basin 
assists in sustaining the City's water resource supplies while maintaining water quality 
for the residents. The City has sufficient supplemental water to serve the demands for 
the OCP as well as New Urban Uses from the original 900 AF of water allocated by 
Resolutions No. 2003-150, No. 2004-137. Further, the City has sufficient water 
resources to continue these efforts while fulfilling the commitments authorized In 
Resolution No. 2010-05 for water sales to the Nipomo Community Services District. 

Other Agency Review: 
Santa Barbara County Planning 
Golde ate Water Company 

ICHARD G. SWEET, P.E. 
Director of Utilities 

Attachments - "An New Urban Uses Map 
"6" Santa Maria Valley Public Water Purveyor Water Management Agreement 
"e" Supplemental Water Agreement 
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Exhibit IF 
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The origmal8i~pogeoftlt# ~.fm' &¥tthene CePforIli.il Wmu 
Ctl1Wpt!II'Iywasjikti wftIt tire Cmwt 00I'I M aboW SeptewJber 1, 2.(JiJ5. 1Re ,0TigbMlJ 
signatwY! page for the City of Gvadohtpe was filed lm or about &p4ember 6, 2(){)5. 
The original signature page for the City of Santa Marta was previously h,and
delivered to the Court. 

ATTACHMENT B 
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The crrY OF· SANTA MARfA ("SIata ~ tile mY (JP GUAD.4.Uli'E 

iOlI8dafapc"). and SO'fJTHEItlof CAUFORNfA WA'IER COMPANY {"SCWCi aIII:r imo 

fOr SANrA MADA VA.Ll2Y ft1BLIC WATBIl1'DR:.VlM:Jt WAlllR: ~ 

AGREEMENT ("Agreement'') on this _ day of ___ " Santa Maria, GuadilJupe and SCWC 

are I aftmed to indh iIJ&otty.,.& "fIlE.," adoaluctiw:q _* "'l'aI!6Is". 

J!JIiC1'f"u 

A. . S~ta Maria is a Charter City, providing potable water service to customers within 

and adjacent to its municipal boundaries. 

B. Guadalupe is a general law city, providing potable water service tc cus!cmers. 

C. SC:;WC is an inves!cr-owned public utility within the meaning of Public Utilities 

Code section 2400 el seq. and operates pursuant to the California Public Utility Act, Public 

Utilities Code section 200 et seq. SCWC provides potable water service to customen; within its 

certificated service area in Santa Barbara County, generally referred to as the "Santa Maria 

Customer Servic.e Area," which includes four unincorporated areas of Santa Barbara County, 

commonly known as "Orcutt," "Tanglewood," "Lake Marie," and "Sisquoc," and one unincor

porated area in San Luis Obispo County, commonly referred to as the "Nipomo Mesa." 

D, 00. July 20, 2004, Santa Maria and SCWC entered into a Water Management 

Agreement ("2004 Agreement"), which formalized certain efforts to coordinate the provision of 

.potable water service within. their respective service areas. The 2004 Agreement is incorporated 

herein by reference and remains in full force and effect and is attached as Exhibit A. 

E. The Parties have historically relied on local groundwater to provide potable water 

service to their respective customers and hold rights to pump groundwater ("Groundwater 

Rights") from the Santa Maria Groundwater Basin ("Basin"). 

F. The Parties.Iso each hold contracts to "receive water from the State Water Project 

("SWP Entitlement," collectively, and "Santa Maria SWP Entitlement," "Guadalupe SWP 

Entitlement," or "SCWC SWP Entitlement," individually). Santa Maria's contract is for 17,800 

Santa Maria Valley Water Management Agreement 
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acre ii:e!, SCWC'lI 00I'Ib1id is _ 550 __ k .. Gnodell • .,..·s """**": is :ir liBJ aa:e; IiiId. 

conm; tdy, 'Ihe SWP &j(IIioo...t1utah 1&;960." &at pel: year. 

G. ~ Parties am also titigmts in !be SaoIaMaria gIIlIBlIiwater basin {&u!t<l Marl4 

¥atky Wa:rer CO'Jtjel !If1tioll Di.rtrld ... CUj; if Sarita .Mat-Jfil. et d, Superior CouIt, CoI.lll1y of 

S!mfa C&mt, Lead Case-N&. CV77m14f'8asia A diP·. alb·i-

H. The hrties, akmg with It ~ I'IUIIIber ti o&er litigants, ~ to emer iIIto a 

...-..-~ -L<A.. _ ... ___ D-!.. ".IL " .. ' .............. 1-£ ....,.;.,., 
~~I.t'\.Ug.L.I."'Ll-\. ~-cnn.r.u: i WIlft;lJ'I W1H~-QII;.'DiIIMD~w. _'.'.IIBOiI!IIga.;;;~,"",_Eg~ 

L This Agreement is that agreement described as Exbt'bit F in !he Stipulation. 

NPW THEREFORE, in oonsidera:li<m of iIte furegoiBg recitals aBd !be promises. am 
covenants contained herein, the Parties agree as follows: 

Section 1. Definitions. The terms used in this Agreement shall have the same detini-

tion as provided in the Stipulation, unless expressly provided otherwise in this Agreement 

Section 2, Purpose. The purpose of this Agreement is to provide the mechanism 

through which the Parties shall meet their obligations as intended in the Stipulation, tbIough that 

certain agreement designated as ExhibitF. 

Section 3; Term. This Agreem.ent shaU be effective concurrently with and on the 
. . 

same tenns as the Stipulation, and shall remain in effect concurrent with the Stipulation. 

Twitcbell Yield. Section 4; 

4.1 Division. The Parties agree that the 80% of the 32,000 acre-feet of 

Twitchell Yield shall be allocated as follows: Santa Maria 14,300 acre-feet; Guadalupe 1;300 

acre-feet and SCWC 10,000 acre-feet. The Parties acknowledge that the remaining 20% of the 

Twitchell Yield (6,400 acre-feet) is allocated to the Overlying Owners within the District who 

are Stipulating Parties, subject to the tems of the StipU!atiOIL 

4.2 Transfer of Twitclll;ll Yield. The Parties agree that any proposed transfer 

ofTwitcheU Yield to one of the Parties shall be made available to all Parties. Each Party sball be 

given 30 days rutvance notice to elect to participate in any proposed transfer. The amount of 

transferred Twitchell Yield shall be divided between the Parties participating in the transfer in 

proportion to tho~e Parties' then existing Twitchell Yield. If only one Party participates in the 

transfer, that Party shall be entitled to the full amount of transferred Twitchell Yield. 

Santa Maria Valley Water Management Agreement 2 
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s.! All dn Mam ,uakmg of tile TMA i&aU lie ccrduc!cQ, to t= altfeDt 

fCIIlImmbIy practieaI, ORa GOnsa us basis. Pnwided. however, if consensus cannot be acbimted, 

TMA decisitms sbaB. be made by majoriIyw&e. lJuIeG o1bmuiIe BJM'; MI, liz wdgbt of each 

Pmty's ~righIs ~ be. J .. 1o _~TwiIcWI Yield. 

5.2 "lln> l'arties- will WUIk widr t4te oIRer Twildlell Patio it· ..... to dcveliJp 

nDes ad regmotioM govemiDg tOe TMA. 

5.3 Budget. EaCh Stipulating PlIrty ho1diI1g Twitc:bel Ydd an txu;t.lig . fl 

to flIl!d the TMA iR ,.~ 16 bt PaIt¥'lllhl:afllljslWg Twifr1,eu Yield.. 

5.3.1 TheTMA sWles!IIIlf<!lb D._~S' _~ d5g r • J 
a duty adopted bQdget, whieh mall·JlI"Il:icct tile TWA --e needs ia 3--5}'1&.· II:R:liIIlIell/ilsr." all it 

deems necessaty to meet its obligatioRs 19 JlKSCI'Il TwitclIelI Y'1eld. AJJ.y TMA budget sbaIl be 

adopted at least 18 months in adva.ftce of its inteBded impIememaIioa to provide adequate time 

for SCWC to secure PUC approval to fulfill its financial obligations as Ii member of the 1MA. 

The Parties will to work cooperatively to achieve consensus on the TMA operating bodgct. If 

Santa Maria and SCWC are unable to agree on the operating budget, SCWC sball grant Santa 

Maria a proxy for purposes of the TMA vote on the operating budget. If SCWC grants such a 

proxy and an operating budget is subsequently approved, SCWC retains the right to challenge 

any such operating budget through the Court's reserved jurisdiction provided in the Stipulation. 

SCWC's obligations with respect to any such operating budget is subject to final approval by the 

PUC. 

5.3.2 Consistent with Section V(D)(3)(c) of the Stipulation, the 1MA's 

annual budget for the first five years following PUC approval of the StipUlation sluill be as 

provided in Exhibit B to tlus Agreement. As provided in Exhibit B, the TMA budget shall 

includo anticipated costs necessary to fund:. 

5.3.2.1 The Mansgement Area Eugineer activities for the Valley 

Management Area, including the implementation of the Valley Management Area Monitoring 

Program and the associated preparation of the Annual Report; and 

5.3.2.2 The preparation and implementation of the Twitchell 

Project Manual; and 
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5.3.2.3 'The flBllfi::g ofTMtdJeIJ ~ Of'" .... iI:d capiIIM 

funds 1hl!t the TMA dcfcnuinw are n<lOCss.y 10 ~ IRe TwiIdicII Yield. The reqni' FII'HI'Is 

tor & ~ opaa!ioualftn::t shaD toke "., ." t the _ t..u ,...e by tac· DisIkict 

from its =t operation and maintenance _sment. 'IlIa Twif.chell capital ~ shaH CODSist 

of any lt11IISed revenues from !he Twitckell Ojlel'ating mAd, plui otlIer fu:wls necessary to 

tPtojeds.. 

< .. ""-'-, I. ,n . .. 
.N't "--~ _ 1 M I ~C5 ... 

S.H The Pmtie5 1!:gi'eI' tt:at if ORe Party ~ a TMA CapiW 

huprovement ProjeCt, that PartyshaII Jruik .. avlll~ to the other farties the opparBmity to 

participate in the fimdinl! oftlte TMA Capita! fmpro vt:maIt Project ill propo.1icln t61Bt Parties' 

share of Twite he I! Yield. 

5.4.1.1 If a Party chooses not to participllte in the funding of the 

TMA Capital Improvement Project, and that Party's participation is reqUired to implement the 

Project, the Parties may petition the Court to resolve the issue on an expedited basis. 

5.4.1.2 If a Party chooses not to participate in the funding of the 

TMA Capital Improvement Project, and that Party's participation is not required to implement 

the Project, the Party or Parties choosing not to participate in the Project shall grant the Party 

proposing the Project a proxy fur purposes of the TMA vote to approve the Project, so long as the 

proposed Project will not adversely affect a Party's share of Twitchell Yield or otherwise cause 

material injury to a Party. 

5.4.1.3 If fewer than ail Parties participate in the funding of a 

TMA Capital Improvement Project, the Parties who participate in the funding of the Project shaIl 

be entitled to the benefits received from the Project in proportion to their financial contribution. 

5.4.2 If an emergency situation Cl\ists auch.that a TMA Capital Improve

ment Project is necessary to abate the emergency, the Parties may petition the Court for an order 

approving the Project on an expedited basis. 

Section 6. New Urban Use. - SCWC. The 2004 Agreement is expressed modified 

only as follows: 

6.1 All new customers of SCWC, or existing customers proposing to increase 

their water use through a change in land use requiring a discretionary laud use permit or other 

form of land use entitlement, as specified in Section X(D)C2) of the Stipulation C"SCWC Project 
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(1~) ~ shall provide Supplemental Water to offSet the demand ass' II :iated \W:h!hat pm

specti"e l'/Se, thioegft tho pnMot»l provided ia~ 2IlO4 Agreement The entities fhat ban 

en(ered into t= lMg o.aC;"vf"U,','iutm';8' ; .j tilie8 0It ExhibiC C to· tlMiAgre£!merrtmd -

) 

6.2 In addiOOH t9 the 1ilI:]IIIRICg __ 88t1lJ,'Il,i:' me_ 
2004 Agreement, an additional 20"/& shall be cliarp to the. SCWC Project 1'!. qii rirent by Santa 

Maria l!IId shaH iJcplac:ed into eilhertfle ~ 0jkihCIi0uai fimd or1he 1'tritdIcI capiIat fiIDIl. 

Io.ofiilet IIiiIYSCWCTMA. fimrling JOI"" , Ii" R!b 

8<>diw.7. New-....... u.s G r' 

7.1 Guattaiupt> aad SmdIt Maria.1!1fe6 tItat it is witWa IAeir UII.IWa! ;pf ....... ts to 

cooperate and coordinate their efforts to provide retail water service within their respective 

service areas. 

7.2 Guadalupe and Santa Maria mutually acknowledge the benefits of 

importing SWP supplies to augment their use of local groundwater. 

7.~ It is to the mutual advantage of Guadalupe and Santa Maria to have several 

alternatives for making use of Uleir SWl' Entitlements, Return Flows and Twitchell Yield to 

create flexibility, reliability, and cost effectiveness in their water supply systems. Santa Maria 

and Guadalupe shall each have the right to use !he other's unused Twitchell Yield in any given 

year ifneeded. 

7.4 Guadalupe and Santa Maria agree to work cooperatively to provide a 

reliable and cost effective mecbamsm through which Santa Maria and Guadalupe can maximize 

tbe use oftlleir respective SWP supplies and Return FloW!! within the Basin. Santa Maria agrees 

not to oppose any effort by Guadalupe that is based on reliable data to increase the fixed 

percentage ofGuadaIupe's SWP Return Flow. 

7.5 Santa Maria agrees to work cooperatively with Guadalupe to provide 

Guadalupe with additional SWP supplies. Guadalupe shall IlODlpensa!e Santa Maria through l! 

specified doliar amount or through au exchange of water resources, as Guadalupe and Santa 

Maria deem appropriate. As further consideration, Santa Marla shall have a right of first refusal 

to purchase any SWP Return Flows that Guadalupe elects to sell from its existing SWP Entitle, 
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ment, a:nd lIllY fiIhlre SWP Entitlement, that are mt mr lISe wiIJBg QI' adjacent to Qudph'pffS 

anice-. 

Stdkmlt. Rep. ambitions -er W., .... ef Gvsdslnpe. QwJabcpc mat.a the 

8.1 Po1I'r:r lI!id AIIlftoriIy t& Bxeeu!e aIId PeriOIm !Dis Ae< __ 4 On. W"l'e 

has tire power and allthority t& enter iBto Ihis Agr.eeRJeDt and to .pedlmn .its ob!igations and all 

8.2 \IIII.id a biP'Eng 

tJb~atkmofOaatW.pe:, md. S • .......w.agaiastGt.edpL'P"_m w;coiilanre with Us tetm.s.. 

SeedMr". 

fotlowing It:pl esQ1lations, wammties and covooaats to SCWC and Guadalupe' 

9.1 Power and Authority to Execute and Perform this Agreement Santa 

Maria has the power and authority to enter into this Agreement and to perform its obligations and 

all necessary approvals and authorizations have been obtained. 

9.2 Enforceability. This Agreement constitutes a legal, valid and binding 

obligation of Santa Maria, and is enforceable againllt Santa Maria in accordance with ilB tenns. 

Section 10. Representations or Warranties of SCWC. SCWC makes the following 

representations, warranties and covenants to Santa Maria and Guadalupe: 

10.1 Power and Authority to Execute and Perform this Agreement. SCWC is a 

corporation duly fonned and in good standing in the State of California. Subject to Califoi1ria 

Public Utility Comrnission approval, expressly including the ability to recover the costs of imple

menting this agreement through its authorized regulated utility rates, SCWC has the COlporate 

power and authority to enter into this Agreement and to perform its obligations and all necessary 

cOlporate approvals and authorizations have been obtained. 

10.2 Enforceability. Subject to California Public Utility Commission approval 

as provided in section 10.1, this Agreement constitutes a legal, valid and binding obligation of 

SCWC, enforceable against SCWC in accordance with its terms. 

Section 11. Remedies Not Exclusive. Remedies provided in this Agreement for 

enforcement of its terms are intended and shall be ·construed as cumulative rather than exclusive 

and shall not be deemed to deprive any Party from also using any other remedies provided by this 

Agreement or by law. 
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Sedlmt n. S!l!feetfe AP4If ... llle I..-.. TIle P8tiec • ......... Jl@Rlediat/his 

Agt eement l!Ild 1he rigft!s l!I'Id ellliga!i911S of If>c Pmties QjaJI be ;ubje¢ III 1he laws go .ewing 

nmnicipal corporatioBs lIS they BOW exist and 11& they may be emeMed or rodjfied by the Legis

Iaba:e oftbt StaI.t: af Cs!jfumjp 

Seetloa 13. Iptemaliuu.This Ag;cam:nt1AllD be'-' I:' 'd wUh.- H f'P"NI ill 

OO'ftlJ'IItlm wfIb ~ JOO4 A~ tIIe~1atjm, _ thefiUljndgmestank:redintheBasiu 

A~!idiea!ion !bat is- t.aood "'!JOD die ~, .. tj. 'Dteae set of aw ~ mataiB the cmtire 

undCls!mtdilig betVfOCD SCWC, Smta Maria and (J""dlll,., wUb I'IIIlpeQt ~ tao subject GIIItIor, 

or uc:goria6ohs be(" cWl· SCWC, Set. Mmia mel Go-' 1 I 

1111 e • "cd CIa:pl in wriliagsigaal ilya1ll'artD. 

Sectfon 14. No W1Ii'm", Any failure m-.eehIy OO! the}lllrt any PIlIty to ~ &DjI 

right under this Agreement shall not constitute a waiver of the right, and shall not preclude such 

Party from exercising or enforcing the right, or any other provision of this Agreement, on any 

subsequent occasion. 

SectioD IS. Notices. All notices or other c;onununicatiolls required or desired to be 

given pursuant to this Agreement shall be in writing and shall be band-delivered, or mailed by 

certified mail, return receipt requested, or sent by a reputable overnight courier service providing 

delivery confirmation. Each such notice or communication shall be deem6ll to be duly given 

when band-delivered, or three (3) days after being mailed in any depository maintained by the 

United States Postal Service, with prepaid postage, certified, return receipt requested or one (1) 

day after being deposited for next day delivery with Federal Express or other reputable overnight 

courier. Each such notice or communication shall be addressed to the Parties at their respective 

addresses set forth next to their signatures below, or such other address as a Party notifies the 

other in writing. 

Section 16. Headings; Section References. Captions and headings appearing in this 

Agrectnent are inserted solely as reference aids for the ease and convenience;' they shall not be 

deemed to define or limit the scope or substance of the provisions they introduce, nor shall they 

be used in construing the intent or effect of such provisions. 

Section 17. Separability. If any provision of this Agreement is finally determined by 

a court to be invalid or unenforceable as written, the provision shall, if possible, be enforced to 
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Ag>ea.=t. Tbeotber~ of this Agreemeat sIwiIl-m is ti.IlI foo:undeffectm long 

lIS' the matma:! J7t1iPt'S""of the A~ aM ",JldeJstlllid.illP of tile F.art.i&s Me JlOt impajred 

SeetioD 1~. Biudi!!g Effm Mlrilrnmnt. Tms A~ IbaJI 001)' be "b.W1iRg 0Ii. 

mtd im:rretll the benefit efthe Parnes, md fuein".pectiYelUC'Ceil MIla pemoHte4 .. sillAR No· 

Party shaft assigntf!is 1\81WfIl""j el!cept witlt lite prie£ writIea apfIf.,¥a! ·g,flbco IltIw P<llties. AJJ.y 

ummt'horizcd aUcmpt tIl ftSSigft1bis AgiO_cut shell be MIll aM voW.. Notwjfhstmdipg iller.-.. 

~ SCWC all ba¥e the rigid lD asaignlhi& Ag'CLUill!OaDy afli!jate 

Section 1'. AIM He , s Fees. m Ii>c........t tMt MY ~ ~ proceeding k bmIl.!lht m 

eui()lcc one or = of the lenns of this Agreemont, to).....m.io all <Illegcd V;gTgtjog of"fbia.Agn»

ment, or tIl dclunnae the validity of tIM A!l<eement9( 1IIll'f part. !be prevailiDg PaiIy in any wc.b 

action or pt'" "ttl i "11; shaH be entitled!!> recover ftom the other its reasonable costs and: attm:neys' 

fees, in addition to any other remedies available to it in law or equity. If all Parties are successful 

in one or more CilUSes of action during any such proceeding, the cost. and fees shall be appor

tioned as determined by the Court. 

Section 20. Force Majenre. If by reason of acts of God. earthquakes, floods, storms, 

explosion, fires, labor troubles, strikes, insurrection, riots, acts of the public enemy, or federal, 

state, or local law, order, rule, or regulation, any party is prevented from complying with any 

condition of this Agreement, then while so prevented the condition sball be suspended and the 

Party shall be relieved of the obligation of complying with such covenant and shall not be liable 

for damages for failure to comply with it. Any obligation of any Party shall be extended for as 

long as it is so prevented from complying with any condition or covenant in the Agreement. 

Section 21. Dispute Resolution. Governing Law and Venue. This Agreement is a· 

contract governed in accordance with the laws of the State of California. The Parties agree that if 

any dispute arises with respect to any provision of this Agreement, the Parties shall meet 8nd 

confer in an attempt to resolve any such disputes. If, after 90 days, the meet and confer process is 

unsuccessful, the :dispute shall be presented for Court review and determination pursuant to the 

Court's reserved jurisdiction and judicial review provisions provided in the Stipulation. 

Section 22. Counterparts. This Agreement may be signed in any number of COlIIlter-

parts, including counterparts by facsimile signature, each of which shall be deemed an original, 
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IN 1i'mNIl:SS ~, k,.... haw: CI " tis. m* as of~"*&it 

1Ilri!ta>~ 

CITY OF SANTA M.AR.lA: 

City of Smlta Maria 
a Ca1ifornia ml]Dicipal. corporation 

By. 

~------~-------------Title: 
Address: ____________ _ 

Fax: 
Phone: 

Attest: 

By: 
____________ ~, City Clerk 

APPROVED AS TO FORM: 

By. 
Eric Gamer, 
Best Best & Krieger 
Attorneys for City of Simta Maria 

scwc: 

Southern Caftf'ornia Water C01l1pauy, 
a California corporation 

By: ~IU L ~'+"-
Name: 1 L. Km:ger 
11!le: Senior Vice Plcsident mOpeiatiom 

Addreas: 303'5 Prospect Park, Suite 60 
Rancho Cordova, CA 95670 

Fax: (916) 853·3674 
Phone: (916) 853·3606 

(Signatures continued on following page) 
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'Sep 26 05 11, 4!la Cit~ af" Santa Maria 

'~) 

1m! an or whidr. Airall ~~ DOe ~ 1he same insttuzneut. ~ orlgfuat~ture 

~ man o...fiIe! W$ !fie Coa¢ lIS ExJ>iIMi l' fi> lbe StipuIaIiqu 

IN \'r'I'I;NES:S WIlBltl::OP.lhc: psitles hDIo pib '.' J tl$ agre_'"Ilt a:< nfthe date> first 

WIitl:m ai»ve. 

City of Santa Maria 
C lili . ~ M_nr.fV,n a'·" ~ 

'.By. . ~6~?~kt~(:. b 
Name:~ __ no .. 
TIne: 1!layC11:: •. 

. Address: J.10 E. Cook St. l!m. l 
. Santa Ma:d.a, CA 9;3454 

Fax: 18(5) 349-0567 
Phone; (80S), 92~-OY51 x204 

Attest: 

APPROVED AS TO FORM: 

~ 
:eric Garner, 
Best 13est & Krieger 
Attorneys for City of Santa Marla 

SCWC: 

Southem Catit'OU;8a Wtta Ovefl"i)r. 
. a CaIifuurla corporation 

~y. . 
'Nama: 'Oeuiso L K:rui~ 
Title; SeriWr YiC(> President of OpCrntions 

Address: 3005 ]:>rO&peCtPlirk, Sl!itc60 
Rancho Cordova, CA 95670 . 

. . Fa)I:: (916) 853-3674 
Phone; (916) &5,3-3606 ' 

APPROVED AS TO FORM: 

By. 
RobertJ. SapCnitcin. 
Hatch Gt.Panmt 
. AttolUeys :for.8CWC 

(Signatures contiv.ued on fullowingpag!') . 
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CITY OF GUADALUPE 

City of ('",.d.l"pe, 
a California municipal corporation 

By: 

APPROVED AS TO FORM: 

By: M~~' 
Burke, Williams & Sorensen, LLP 
Attorneys for Guadalupe 
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SUPPLEMENT AL WATER PURCHASE AGREEMENT 

This Supplemental Water Purchase Agreement ("Agreement") is made and entered into 

___ ,2009, by and between the CITY OF SANTA MARIA ("City"), a California 

municipal corporation, and , a California ("Developer"). 

The City and Developer are referred to individually as a "Party" and collectively as the "Parties". 

RECITALS 

A. The City provides retail potable water service to customers within its service area 

in the Santa Maria Valley, in northern Santa Barbara County. The City holds contracts to receive 

water from the State Water Project ("S WP"). City also hold rights to pump groundwater from 

the Santa Maria Valley Groundwater Basin ("Basin"). 

B. In 1997, the County of Santa Barbara ("County") adopted the Orcutt Community 

• Plan ("OCP"), which establishes, among other things, certain policies regarding water supplies to 

be secured for new development projects in Orcutt. The OCP was amended in 200 l. In 

particular, the OCP requires that the water demand associated with projects be offset by 

"supplemental" water supplies that do not result in further overdraft of the Basin. 

• 

C. The City and Golden State Water Company ("Golden State") are parties to a 

certain groundwater adjudication lawsuit commonly referred to as the Santa Maria Groundwater 

Litigation (Santa Maria Valley Water Conservation District vs. City of Santa Maria, et al.; 

Superior Court of California, County of Santa Clara Case no. 1-97-CV-770214) ("Basin 

Litigation"). On August 3, 2005, the Court approved a Settlement Stipulation ("Stipulation") 

that was signed by the Parties, related to the Basin Litigation which, among other things, 

provides that "New Urban Uses" shall obtain water service from the local public water supplier 

and shall provide a source of supplemental water to offset the water demand associated with a 

development classified as a "New Urban Use." "New Urban Uses" are municipal and industrial 

uses that may occur on land that, as of January I, 2005, was located within the boundaries of a 

municipality or its sphere of influence, or within the process of inclusion in its sphere of 
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influence, or within the certificated service area of a publicly regulated utility. New Urban Use 

areas are attached as Exhibit D to the Stipulation. The Stipulation was later incorporated into a • 

Final Judgment in the Basin Litigation. 

D. Developer is in the process of developing a project generally known as 

_______ (the "Project"), a description of which is attached hereto as Exhibit "A." The 

Project is a "New Urban Use," and may be located within the OCP. Developer must obtain a 

water supply that will satisfy the New Urban Use provisions of the Stipulation, and the OCP 

water policy requirements if applicable, and desires to purchase such water from the City. 

E. Golden State provides retail water service to the Orcutt community and certain 

areas covered under the New Urban Use provisions. Developer intends to obtain retail water 

service for the Project from Golden State. Developer also intends to enter into an agreement with 

Golden State ("Service Agreement") to obtain delivery of the Supplemental Water (defined 

below), as contemplated in this Agreement. 

F. On a long term basis, the City has water available for use in the Orcutt and New 

Urban Use areas, that is surplus to that needed to serve Santa Maria's current and long-term 

future anticipated demands. Accordingly, City is willing to provide Supplemental Water to 

Golden State pursuant to this Agreement (and the Service Agreement) to the benefit of the 

Developer and its Project. 

NOW THEREFORE, in consideration of the foregoing recitals and the promises and 

covenants contained herein, the Parties agree as follows: 

1. Purpose. The Purpose of this Agreement is to enable Developer to satisfy OCP 

water policy requirements, if applicable, and the New Urban Use provisions of the Stipulation by 

providing Supplemental Water (defined in Section 2, below) to Golden State for the benefit of 

the Developer and to serve the Project, and in exchange, to provide payment to the City to offset 

the costs of its use of SWP water for the benefit of its customers and the Basin generally. 
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2. Supplemental Water. "Supplemental Water" shall mean a portion of the SWP 

entitlement held by the City, return flows associated with the City's SWP entitlement, or as 

otherwise defined in the Stipulation. 

3. Term and Effective Date. 

(a) Effective Date. This Agreement shall become effective upon payment of 

the Deposit required by Section 4(b) below (the "Effective Date"), provided, however, that the 

obligation to provide water shall not become effective until receipt by the City of the Purchase 

Price and the Expense Payment (the "Payment Date"). 

(b) Performance Period. Developer shall have three (3) years from the 

Effective Date to make payment of the Purchase Price and Expense Payment as provided in 

Section 4( d). If payment has not been made by the end of the Performance Period, then this 

Agreement shall terminate and City shall retain the Deposit. 

(c) Term. The term of this Agreement shall commence on the Effective Date, 

and shall continue from the Payment Date for a period of One Hundred (100) years, and 

thereafter shall remain in effect for so long as the City remains a SWP contractor, or until the 

City permanently assigns to the Project a portion of any adjudicated right it obtains to the Basin 

equal to the net water demand of the Project ("Term"). 

4. Right to Acquire Water. 

(a) Acquisition of Supplemental Water. Subject to the terms and conditions 

of this Agreement, the City shall sell to Developer and Developer shall purchase from the City 

the right to take delivery of _____ L-) acre feet of Supplemental Water each year for 

the Term of the Agreement, subject to adjustment as described in Section 4(b). 

(b) Deposit. Within five (5) business days of the approval of this Agreement 

by the City Manager of City, Developer shall provide payment to the City of a deposit 

RYBUSIOWPI654260 3 
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("Deposit") of 10% of the Purchase Price for the Supplemental Water associated with the 

request. The Deposit shall be applied as a credit against the payment of the Purchase Price, as • 

defined in section 5. The Parties acknowledge that the County will determine the quantity of 

Supplemental Water required for the Project, and that that quantity may not be finally determined 

until the Project receives Discretionary Approval. The Parties acknowledge and agree that the 

Deposit provided for the Project will be based upon a good faith estimate of the quantity of 

Supplemental Water required. However, the Parties agree that the quantity of Supplemental 

Water for which the Purchase Price and Expense Payment is made for the Project will be that 

amount finally determined by the County as a part of the Discretionary Approval process, 

whether more or less than the amount set forth in Section 4(a). 

(c) Refundability of Deposit. The Deposit shall be refunded to Developer 

within thirty (30) days of Developer's request, provided Developer provides proof that the 

Discretionary Approval for the associated Project was denied (whether by the County or as a 

result of legal challenge), or the Project is otherwise abandoned. The Deposit is nonrefundable 

once the Project receives Discretionary Approval. For the purpose of this Agreement, the term 

"Discretionary Approval" shall mean County Planning Commission and Board of Supervisors 

approval of the discretionary permits necessary for the Project, including without limitation, any 

tentative tract map, use permit, development plan, and if applicable, any zoning changes and 

general plan amendments, along with the exhaustion of any statute of limitations applicable to 

any legal challenge to the approval of the Project (including any applicable environmental 

review) or the final resolution of any legal challenge to the Project that affirms the approval of 

the Project in substantially the same form as originally proposed. 

(d) Payment of Purchase Price. Developer shall pay to City the full 

remaining balance (Purchase Price plus Expense Payment minus the Deposit) for the 

Supplemental Water by one of the following methods: 

(i) by cashier's check or wire transfer to an account designated by the 

City no less than one (I) business day prior to final recording of the final subdivision map for the 

Project; or 
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• (ii) concurrent with the recording of a final subdivision map for the 

Project, provided, however, that the full remaining balance has been placed into an escrow 

account reasonably acceptable to City with instructions that escrow release such funds to the City 

upon completion of recording. 

Notwithstanding the foregoing, the full remaining balance must be paid in 

any event within three (3) years of the Effective Date. The obligation of the City to supply water 

shall not become effective and no Supplemental Water shall be available to Developer for the 

Project until full payment for the Supplemental Water has been received by the City. 

5. Purchase Price. Developer shall pay the City a purchase price of thirty thousand 

and two hundred and forty dollars ($30,240) per acre-foot of Supplemental Water purchased (the 

"Purchase Price"). The Purchase Price shall constitute a one-time fee for the annual use of each 

acre-foot of Supplemental Water purchased for the duration of the Term of this Agreement. The 

Purchase Price constitutes a payment for the right to take delivery of the Supplemental Water and 

is due and payable as required in section 4( d) irrespective of whether Developer actually takes 

• delivery of any Supplemental Water for the duration of the Term. 

• 

6. City Expenses. Developer shall also pay the City three percent (3%) of the 

Purchase Price as additional payment to compensate the City for its expenses related to the 

implementation of this Agreement (the "Expense Payment"). The Expense Payment shall be 

payable along with the Purchase Price in accordance with Section 4( d). 

7. Payment Terms. All payments shall be made in immediate available funds via a 

cashier's check or by wire transfer to an account designated by the City. No Supplemental Water 

shall be delivered prior to the payment of the associated Purchase Price and Expense Payment. 

8. Delivery of Water. 

(a) Assignment to Golden State. Prior to the delivery of any Supplemental 

Water for the Project, Developer shall assign all of its rights to receipt of water under this 

Agreement to Golden State, which shall thereafter be responsible for taking delivery of 
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Supplemental Water and providing water service to the Project. Notwithstanding such 

. assignment, Developer shall remain liable for all obligations of Developer which are set forth • 

herein. 

(b) Point of Delivery. Developer hereby acknowledges that City shall have 

no responsibility for physical delivery of Supplemental Water and that all such water shall be 

deli vered pursuant to the Service Agreement with Golden State. The Service Agreement shall 

provide that Golden State is solely responsible for the physical delivery of Supplemental Water 

from the Basin into the delivery system serving the Projects. The amount of Supplemental Water 

taken by Golden State on Developer's behalf shall be measured on an annual basis commencing 

with the Effective Date. Any Supplemental Water that is not taken by Golden State on 

Developer's behalf during a given year shall be forfeited and shall not roll over to the next year. 

(c) Facilities. The Service Agreement between Developer and Golden State 

shall provide for the following: (i) Golden State andlor Developer shall be solely responsible for 

the acquisition, construction, operation, and maintenance of wells and facilities necessary for the • 

delivery of Supplemental Water pursuant to this Agreement, and all associated costs and 

expenses, including any applicable permits and approvals; (ii) Golden State shall further keep in 

good operation a water meter at each well to measure the volume of Supplemental Water 

delivered and shall provide a report to City of the meter readings on an annual basis beginning 

twelve months from the Effective Date; (iii) Golden State shall grant to the City the right, upon 

reasonable notice, to inspect such meters, wells and facilities to verifY and assure meter accuracy 

and compliance with this Agreement; and (iv) All groundwater extraction notices with respect to 

the use of Supplemental Water shall be filed by and in the name of the City and Golden State 

shall provide City with all information necessary for to do so. 

(d) Obligations of City. For the purposes of this Agreement, City shall have 

fulfilled its obligation to deliver water purchased by Developer so long as the amount of 

Supplemental Water purchased is available in the Basin for pumping by Golden State. This shall 

include the responsibility of the City, at its own expense, to import additional water supplies as 

required to ensure that no further overdraft in the Basin occurs, as a result of the net water 
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demand associated with the Project. Developer acknowledges and agrees that it shall bear all 

risk of loss with respect to extraction of the Supplemental Water subject to this Agreement, 

unless such loss is caused by the gross negligence or willful misconduct of the City. 

(e) Delivery Fees and Charges. Except for the Purchase Price and the 

Expense Payment which are allocated to Developer under this Agreement, there shall not be any 

fee, surcharge or other assessment payable by Developer to the City for the delivery of the 

Supplemental Water. 

(f) Severe Water Shortage. In the event of that the Supplemental Water 

delivered by City becomes subject to Severe Water Shortage Conditions as defined in the 

Stipulation, then the amount of Supplemental Water which the City is obligated to deliver to 

Developer while such Severe Water Shortage Conditions remain in effect shall be adjusted as 

provided in the Stipulation. The City shall have no liability to Developer for any reduction in 

Supplemental Water deliveries as a result of this Section 8(f) . 

9. Water Ouality. The City makes no representation or warranty regarding the 

quality of the groundwater stored in the Basin and Developer acknowledges that it has made its 

own determination as to groundwater quality. Golden State shall be solely responsible for 

ensuring that all Supplemental Water delivered to Developer's customers has been properly 

treated in accordance with all applicable federal, state and local laws and regulations. 

10. Regulatory Requirements. 

(a) Obligations of the City. The implementation of this Agreement shall be 

subject to satisfaction by City of the regulatory requirements set forth herein. City shall, if 

necessary, undertake the following: 

(i) obtaining all permits, consents, entitlements and approvals 

• necessary to enable the City to sell and Developer to purchase the Supplemental Water that is the 

subject of this Agreement. 
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(ii) the County providing formal approval (evidenced by issuance of 

development entitlements) that the Supplemental Water subject to this Agreement may be relied 

on by the Project. 

(iii) full and complete compliance with the requirements of the 

California Environmental Quality Act ("CEQA"), including, if it is determined that this 

transaction is subject to CEQA and not exempt from CEQA, the completion of an initial study, 

and (1) either (a) there shall have been adopted a negative declaration or a mitigated negative 

declaration, or (b) a final environmental impact report shall have been completed and approved, 

and (2) the time shall have expired within which a judicial proceeding may be instituted 

challenging the validity or completeness of any such determination of exemption, or adoption of 

a negative declaration or of a mitigated negative declaration, or approval of a final environmental 

impact report. 

(iv) Developer shall reimburse the City for its actual expenses incurred • 

in complying with the regulatory requirements described in sub-sections (i) through (iii) above 

within thirty (30) days of an itemized invoice setting forth each expense in detail. Reimbursable 

expenses shall include reasonable professional and consulting fees and costs incurred directly in 

connection with obtaining any regulatory approval for the Project, but shall not include litigation 

costs or expenses (which are allocated in Section 11) or any allocation or charge for time spent 

by City employees. 

(b) Obligations of Developer. Developer shall be solely responsible for 

obtaining all regulatory approvals necessary in connection with the Project. 

II. Legal Defense. 

(a) In the event of a legal action challenging the City's approval of this 

Agreement, and/or the ability of City to sell or deliver Supplemental Water pursuant to this 

Agreement arising prior to Discretionary Approval, then City and Developer shall meet and 
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• confer on the appropriate response, the likelihood of success, and the cost of defending such 

challenge. Unless both parties agree on a common strategy and cost sharing arrangement within 

thirty (30) days notice of a challenge, this Agreement shall terminate; 

(b) In the event of a legal action challenging the City's approval of this 

Agreement, and/or the ability of City 10 sell or deliver Supplemental Water pursuant to this 

Agreement arising on or aOer Discretionary Approval, then City shall defend the challenge. City 

shall have sole control and responsibility over the defense of such challenge, provided, however, 

that it shall keep Developer informed of the status of the defense on a regular basis. City shall 

further be responsible for all costs and expenses related to the challenge. If the challenge is not 

resolved within ninety (90) days of the filing of a claim, then City shall return the Purchase Price 

and the Expense Payment to Developer, less the Deposit, which shall be retained by the City. If 

the cost of the defense (induding legal fees, discovery and expert costs, and court costs) exceeds 

the amount of the Deposit, then the City may request a meeting with Developer to discuss the 

adoption of a joint strategy and cost-sharing arrangement to continue the defense. If City and 

• Developer are not able to agree on a mutually acceptable arrangement within thirty (30) days of 

the request, then City may terminate this Agreement. If the defense of the Agreement is 

successful, this Agreement shall remain in effect and if the Purchase Price is due pursuant to 

Section 4(d), then Developer shall pay City the Purchase Price (minus the Deposit) and the 

Expense Payment upon five (5) days written request from City (unless the Purchase Price and 

Expense Payment have already been paid to City and have not been refunded as provided above). 

If the defense is unsuccessful, then this Agreement shall terminate and City shall refund the 

balance of the Purchase Price (including the unused balance of the Deposit) and the Expense 

Payment (unless already refunded to Developer), and Developer shall have no further obligations 

hereunder. For purposes of this Agreement, a successful defense is one that affirms the City's 

approval of this Agreement, and/or the ability of City to sell or deliver Supplemental Water 

pursuant to this Agreement, either through settlement, dismissal or final court judgment. 

Notwithstanding the foregoing, in the event that the City obtains an opinion from counsel that the 

challenge has a substantial probability of success, then City may elect to terminate this 

• Agreement, in which case the City shall return the entire Purchase Price and Expense Payment to 

Developer (including the unused portion of the Deposit, provided that the Deposit has not already 
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become non-fundable in accordance with Section 4(b», provided, however, that City shall give 

Developer no less than thirty (30) days notice of such election, during which time City and • 

Developer may discuss negotiation of a mutually acceptable agreement whereby Developer will 

undertake continuation of the defense. 

(c) Notwithstanding any right of termination granted to City pursuant to 

Section 11 (b), upon payment of the Purchase Price and Expense Payment in full and final 

recording of the subdivision map for the Project, the City shall not have the right to terminate this 

Agreement pursuant to Section 11 (b) unless there is a successful legal challenge. For the 

purposes of this section, a "successful legal challenge" shall mean a final court judgment which 

prevents the City from selling or delivering Supplemental Water pursuant to this Agreement. 

(d) City shall not be responsible for the legal defense of any challenge to the 

Project or physical delivery of the water by Golden State, and as between City and Developer, 

Developer shall bear the risk and expense of any such challenge, provided, however, that if such 

a challenge is successful in terminating the Project, then Developer shall have the right to 

terminate this Agreement and the City shall return the Purchase Price to Developer, provided that 

the City may retain the Deposit if it has become non-refundable in accordance with Section 4(b). 

City shall further have the right to retain the Expense Payment to compensate City for its 

professional fees and administrative expenses in negotiating and approving this Agreement. 

12. Service Area Integrity. Nothing in this Agreement is intended nor shall it be 

interpreted to waive the right of City to provide water service to current or future areas within or 

adjacent to its existing service area. 

13. Representations or Warranties of City. The City makes the following 

representations, warranties and covenants to Developer: 

(a) Power and Authority to Execute and Perform this Agreement. The City 

has the power and authority to enter into this Agreement and to perform its obligations and all 

necessary approvals and authorizations have been obtained. 
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(b) Enforceability. This Agreement constitutes a legal, valid and binding 

obligation of the City, and is enforceable against the City in accordance with its terms. 

14. Representations or Warranties of Developer. Developer makes the following 

representations, warranties and covenants to City: 

(a) Power and Authority to Execute and Perform this Agreement. Developer 

IS a ________________ duly formed and in good standing in the State of 

California. Developer has the power and authority to enter into this 

Agreement and to perform its obligations and all necessary approvals and 

authorizations have been obtained. 

(b) Enforceability. This Agreement constitutes a legal, valid and binding 

obligation of Developer, enforceable against Developer in accordance with its terms. 

15. Termination. This Agreement shall terminate at the end of the Term. 

Furthermore, this Agreement may be terminated upon exercise of any express right of 

termination contained in this Agreement. If this Agreement is terminated prior to the expiration 

of the Payment Date in accordance with the terms of Section 3, or this Agreement is terminated 

as a result of a final court judgment invalidating either this Agreement or the Project in 

accordance with the terms of Section 11, then the obligations of the parties hereunder shall 

terminate and the parties shall have the rights and obligations set forth in those respective 

sections. 

16. Indemnity. 

(a) Developer, its successors and assIgns, shall hold harmless, defend and 

indemnify the City, its officials, employees, agents, successors and assigns (all of which are 

herein referred to as the "City Indemnified Parties") from and against all liabilities, obligations, 

claims, damages, losses, actions, judgments, suits, costs and expenses, including but not limited 
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to reasonable attorneys' fees (collectively, "Damages"), which may be imposed on, incurred by, 

or asserted against the City Indemnified Parties as a result of (i) a breach of Developer's • 

obligations; and (ii) the conduct of Developer's operations associated with the extraction of 

Supplemental Water and its subsequent delivery to the Project. Notwithstanding the foregoing, 

in no event shall Developer be liable to indemnify a City Indemnified Party for (i) any Damages 

resulting from the negligence, gross negligence, intentional act or willful misconduct of City; or 

(ii) any third party claim challenging the City's approval of this Agreement and/or the ability of 

City to sell or deliver Supplemental Water pursuant to this Agreement which has been provided 

for in Section 1 I. This indemnification shall survive termination of the Agreement. 

(b) Promptly following notice of any "Third Party Claim" for which the City 

IS indemnified, the City shall notify Developer of such claim in writing. Developer shall 

thereafter defend against such Third Party Claim, in consultation with the City, in such manner as 

the Parties deem appropriate, including settlement on such terms as Developer and the City deem 

appropriate. Developer shall select counsel of its choice. The City may also elect to have 

separate representation at its sole discretion and cost. If Developer fails to promptly defend such 

Third Party Claim, the City may defend the Third Party Claim in any manner it deems 

appropriate and with counsel of its choice, including without limitation, settlement of the Third 

Party Claim on terms the City deems appropriate, and to pursue such remedies as may be 

available to the City against Developer. 

17. Remedies Not Exclusive. Remedies provided in this Agreement for enforcement 

of its terms are intended and shall be construed as cumulative rather than exclusive and shall not 

be deemed to deprive either Party from also using any other remedies provided by this 

Agreement or by law. 

18. No Transfer of Rights. The rights granted to Developer hereunder constitute the 

right to take delivery of Supplemental Water only and shall not be interpreted as a sale, transfer, 

or assignment of any ofthe City's water rights. 
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19. SUbject to Applicable Law. The Parties acknowledge and agree that this 

Agreement and the rights and obligations of the Parties shall be subject to the laws governing 

municipal corporations as they now exist and as they may be amended or codified by the 

Legislature of the State of California. 

20. Entire Agreement. This Agreement contains the entire understanding between 

Developer and the City with respect to its subject matter, and supersedes all prior agreements, 

oral or written, and all prior or contemporaneous discussions or negotiations between Developer 

and the City. This Agreement cannot be amended except in writing signed by both Parties. 

21. No Waiver. Any failure or delay on the part either Party to exercise any right 

under this Agreement shall not constitute a waiver of the right, and shall not preclude such Party 

from exercising or enforcing the right, or any other provision of this Agreement, on any 

subsequent occasion. 

22. Notices. All notices or other communications required or desired to be given 

pursuant to this Agreement shall be in writing and shall be hand·delivered, or mailed by certified 

mail, return receipt requested, or sent by a reputable overnight courier service providing delivery 

confirmation. Each such notice or communication shall be deemed to be duly given when hand

delivered, or three (3) days after being mailed in any depository maintained by the United States 

Postal Service, with prepaid postage, certified, return receipt requested or one (1) day after being 

deposited for next day delivery with Federal Express or other courier. Each such notice or 

communication shall be addressed to the Parties at their respective addresses set forth next to 

their signatures below, or such other address as a Party notifies the other in writing. 

23. Headings; Section References. Captions and headings appeanng In this 

Agreement are inserted solely as reference aids for the ease and convenience; they shall not be 

deemed to define or limit the scope or substance of the provisions they introduce, nor shall they 

be used in construing the intent or effect of such provisions. 
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24. Separability. If any provision of this Agreement is finally determined by a court 

to be invalid or unenforceable as written, the provision shall, if possible, be enforced to the • 

extent reasonable under the circumstances and otherwise shall be deemed deleted from this 

Agreement. The other provisions of this Agreement shall remain in full force and effect so long 

as the material purposes of the Agreement and understandings of the Parties are not impaired. 

25. Binding Effect Assignment. This Agreement shall be binding on and insure to 

the benefit of the Parties, and their respective successors and permitted assigns. Developer shall 

have the right to assign its rights under this Agreement (except for those rights required to be 

assigned to Golden State pursuant to Section 8) with the written consent of City, provided, 

however, that the City shall not unreasonably withhold such consent and further provided that the 

assignee agrees to be bound by all of the obligations of Developer set forth herein. 

Notwithstanding the foregoing, no assignment permitted hereunder or pursuant to Section 8 shall 

permit the delivery of Supplemental Water to any property or development other than the Project 

without the written consent of the City, in its sole and absolute discretion. 

26. Attorneys Fees. In the event that any action or proceeding is brought to enforce 

one or more of the terms of this Agreement, to restrain an alleged violation of this Agreement, or 

to determine the validity of this Agreement or any part, the prevailing Party in any such action or 

proceeding shall be entitled to recover from the other its reasonable costs and attorneys' fees, in 

addition to any other remedies available to it in law or equity. If both Parties are successful in 

one or more causes of action during any such proceeding, the costs and fees shall be apportioned 

as determined by the court. 

27. Force Majeure. If by reason of acts of God, earthquakes, floods, storms, 

explosion, fires, labor troubles, strikes, insurrection, riots, acts of the public enemy, or federal, 

state, or local law, order, rule, or regulation, either Party is prevented from complying with any 

condition of this Agreement, then while so prevented the condition shall be suspended and the 

Party shall be relieved of the obligation of complying with such covenant and shall not be liable 

for damages for failure to comply with it. Any obligation of either Party shall be extended for as 

long as it is so prevented from complying with any condition or covenant in the Agreement. 
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• 28. Governing Law and Venue. This Agreement is a contract governed in 

accordance with the laws of the State of California. THE PARTIES HEREBY 

AGREE THAT VENUE FOR ANY ACTION BROUGHT TO ENFORCE THE 

TERMS OF THIS AGREEMENT SHALL BE IN A COURT OF COMPETENT 

JURISDICTION IN THE COUNTY OF SANTA BARBARA, CALIFO~'\TIA, 

AND CONSENT TO THE JURISDICTION THEREOF. 

[Signatures follow on the next page J 

• 

• 
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IN WITNESS WHEREOF, the parties have executed this agreement as of the date first 

written above. 

CITY: DEVELOPER: 

City of Santa Maria 

a California municipal corporation a California 

By: By: 

Name: Tim S. Ness Name: 

Title: City Manager Title: 

Address: 110 East Cook Street, Room 1 Address: 

Santa Maria, CA 93454 

Fax: 805.349.0657 Fax: 

Phone: 805.925.0951, x200 Phone: 

ATTEST: 

City Clerk 

APPROVED AS TO FORM: 

Best Best & Krieger LLP 

By: 
Jill Willis, Special Counsel 
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• EXHIBIT A 

DESCRIPTION OF PROJECT 

• 

• 
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ADDENDUM TO SUPPLEMENTAL WATER PURCHASE AGREEMENT 

This Addendum to Supplemental Water Purchase Agreement ("Addendum") is made and 
entered as of the _ day of , ~~ ("Effective Date"), by and between 

--C---C-~' a California ("Developer") and the City of Santa Maria, 
California, a California Municipal Corporation ("City"). 

A. and City are parties to that certain Supplemental Water Purchase 
Agreement dated ("Agreement"). 

B. and City have agreed to this Addendum to provide for a one (1)-
year extension of time in the Performance Period for Developer to make payment of 
the Purchase Price and Expense Payment as provided in Section 4(d) of the 
Agreement. In exchange for the extension, the parties agree that the initial Deposit 
required by Section 4(b) of the Agreement be shall be deemed non-refundable to an 
amount equal to 10% of the deposit amount not to exceed twenty five thousand 
dollars, and Developer shall provide City with an additional Deposit, as provided 
herein. All other terms and conditions of the Agreement, except those expressly 
modified herein, shall remain the same. 

C. Defined terms which are not defined herein shall have the meaning set forth in the 
Agreement. 

NOW THEREFORE, in consideration of the mutual covenants set forth herein, and for other 
good and valuable consideration, the receipt of which is hereby acknowledged, ______ _ 
and City agree as follows: 

l. Performance Period. Pursuant to Paragraph 3(b) of the Agreement, the Performance 
Period expires on , __ . Developer shall have a one (I )-year extension of the Performance 
Period, until , _ ("Extended Performance Period"), to make payment of the Purchase Price 
and Expense Payment as provided in Section 4(d) of the Agreement. Prior to expiration of the 
extended performance period, developer may request an additional extension, which will be 
considered on a case by case basis. 

2. Deposit. The initial Deposit paid by Developer pursuant to Paragraph 4(b) of the 
Agreement shall be deemed non-refundable to an amount equal to 10% of the deposit amount not to 
exceed twenty five thousand dollars upon expiration of the initial Performance Period, or ___ _ 
~_. The initial Deposit shall be applied as a credit against payment of the Purchase Price. Within 
five (5) business days of the expiration of the initial Performance Period, Developer shaJJ provide 
payment to the City of an additional Deposit of 10% of the Purchase Price for the Supplemental 
Water. The additional Deposit shall be applied as a credit against payment of the Purchase Price and 
shall be subject to the terms and conditions of the Agreement. The additional Deposit shall be 
refundable as provided in Paragraph 4(c). If payment of the Purchase Price and Expense Payment has 
not been made by the end of the Extended Performance Period, the Agreement, including this 
Addendum, sha1l terminate and the City shall retain the additional Deposit. 

3. Effect of Addendum. Except as specifically modified in this Addendum, all 
provisions of the Agreement shall continue in full force and effect, including without limitation, all 
pricing terms and other conditions, and nothing contained in this Addendum shall be construed as 
modifying, releasing, altering, or affecting the Agreement. Upon the effectiveness of this Addendum, 
each reference in the Agreement to "this Agreement", "hereunder", "herein", "hereof', or words of 
like import referring to the Agreement shall mean and be a reference to the Agreement as modified by 
this Addendum. 

Copy of document found at  www.NoNewWipTax.com



4. Governing Law. This Addendum shall be deemed to be a contract under and subject 
to and shall be construed for all purposes and in accordance with the laws of the State ofCalifomia. 

5. Entire Addendum. This Addendum contains the entire agreement of the parties 
hereto with respect to the modification of the Agreement described herein. Nothing contained in this 
Agreement shall be construed or interpreted to place any good faith or other obligation on either party 
to enter into or conclude a long term replacement for the Agreement 

6. Counterparts. This Addendum may be executed in two counterparts, each of which 
shall be deemed an original and all of which together shall constitute one and the same instrument 

[signature page follows] 
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IN WITNESS WHEREOF, the parties have hereunto set their hands on the day and year first 
above written. 

DEVELOPER: 

a California ______ _ 

By: 

CITY: 

City of Santa Maria, California, 
a California Municipal Corporation 

By: 
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ADDENDUM TO SUPPLEMENTAL WATER PURCHASE AGREEMENT 

This Addendum to Supplemental Water Purchase Agreement ("Addendum") is made and entered 
as of the _ day of , _ ("Effective Date"), by and between , a 
California ("Developer") and the City of Santa Maria, California, a California Municipal 
Corporation ("City"). 

A. and City are parties to that certain Supplemental Water Purchase 
Agreement dated ("Agreement"). 

B. and City have agreed to this Addendum to provide for a one (I)-year 
extension of time in the Performance Period for Developer to make payment of the 
Purchase Price and Expense Payment as provided in Section 4(d) of the Agreement. In 
exchange for the extension, the parties agree that the initial Deposit required by Section 
4(b) of the Agreement shall be deemed non-refundable not to exceed twenty five 
thousand dollars, and Developer shall provide City with an additional Deposit, as 
provided herein. All other terms and conditions of the Agreement, except those expressly 
modified herein, shall remain the same. 

C. Defined terms which are not defined herein shall have the meaning set forth 111 the 
Agreement. 

NOW THEREFORE, in consideration of the mutual covenants set forth herein, and for other 
good and valuable consideration, the receipt of which is hereby acknowledged, and 
City agree as follows: 

I. Performance Period. Pursuant to Paragraph 3(b) of the Agreement, the Performance 
Period expires on , _. Developer shall have a one (I )-year extension of the Performance 
Period, until , _ ("Extended Performance Period"), to make payment of the Purchase Price and 
Expense Payment as provided in Section 4( d) of the Agreement. Prior to expiration of the extended 
performance period, developer may request an additional extension, which will be considered on a case 
by case basis. 

2. Deposit. The initial Deposit paid by Developer pursuant to Paragraph 4(b) of the 
Agreement shall be deemed non-refundable not to exceed twenty five thousand dollars upon expiration of 
the initial Performance Period, or , __ . The initial Deposit, not to exceed twenty-five 
thousand dollars, shall be applied as a credit against payment of the Purchase Price. Within five (5) 
business days of the expiration of the initial Performance Period, Developer shall provide payment to the 
City of an additional Deposit of 10% of the Purchase Price for the Supplemental Water. The additional 
Deposit shall be applied as a credit against payment of the Purchase Price and shall be subject to the terms 
and conditions of the Agreement. The additional Deposit shall be refundable as provided in Paragraph 
4( c). If payment of the Purchase Price and Expense Payment has not been made by the end of the 
Extended Performance Period, the Agreement, including this Addendum, shall terminate and the City 
shall retain the additional Deposit. 

3. Effect of Addendum. Except as specifically modified in this Addendum, all provisions of 
the Agreement shall continue in full force and effect, including without limitation, all pricing terms and 
other conditions, and nothing contained in this Addendum shall be construed as modifying, releasing, 
altering, or affecting the Agreement. Upon the effectiveness of this Addendum, each reference in the 
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Agreement to "this Agreement", "hereunder", "herein", "hereof', or words of like import referring to the 
Agreement shall mean and be a reference to the Agreement as modified by this Addendum. • 

4. Governing Law. This Addendum shall be deemed to be a contract under and subject to 
and shall be construed for all purposes and in accordance with the laws of the State of California. 

5. Entire Addendum. This Addendum contains the entire agreement of the parties hereto 
with respect to the modification of the Agreement described herein. Nothing contained in this Agreement 
shall be construed or interpreted to place any good faith or other obligation on either party to enter into or 
conclude a long term replacement for the Agreement. 

6. Counterparts. This Addendum may be executed in two counterparts, each of which shall 
be deemed an original and all of which together shall constitute one and the same instrument. 

IN WITNESS WHEREOF, the parties have hereunto set their hands on the day and year first 
above written. 

DEVELOPER: 

a California ______ _ 

By: 

CITY: 

City of Santa Maria, California, 
a California Municipal Corporation 

By: 
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