FOR COUNCIL MEETING OF FEBRUARY 2, 2010

COUNCIL AGENDA REPORT

February 2, 2010

TO: City Council

FROM: City Manager

Prepared by: Director of Utiliti

SUBJECT: APPROVE A SUPPLEMENTAL WATER AGREEMENT TO
SUPERSEDE THE AGREEMENTS TO THE ORCUTT COMMUNITY
DEVELOPERS AND RATIFY AUTHORITY TO IMPLEMENT THE
SANTA MARIA GROUNDWATER LITIGATION STIPULATION

RECOMMENDATION:

That the City Council:

1. Adopt a resolution to approve a supplemental water agreement to:

A

Supersede the agreement authorized in Resolutions -No. 2003-150 and No.
2004-137 to provide up to 900 Acre Feet (AF) of supplemental water
annually to satisfy the Orcutt Community Plan (OCP) per the Santa Maria
Groundwater Litigation Stipulation (Litigation) and;

Pursuant to the Litigation Stipulation, increase the per AF cost of
supplemental water by 20-percent from $25,200 to $30,240 for the Orcutt
Community Plan water sales; and

. Provide for water sales for New Urban Uses: and

. Authorize the Director of Utilities and Director of Administrative Services to

hold, in trust, deposits associated with the supplemental water agreements
20-percent increase per AF cost on behalf of Golden State Water Company
(Golden State) to offset their costs for the court-mandated Twitchell
Management Authority (TMA) per the Litigation Stipulation dated June 30,
2005; and

. Authorize the Director of Utilities and Director of Administrative Services to

release this portion of the supplemental water agreement deposits
pertaining to the 20-percent increase per AF to Golden State to offset their
financial obligations to the TMA per the Litigation Stipulation when the
deposits become nonrefundable; and

2. Ratify the Director of Utilities with the authority to implement the terms of the
Litigation Stipulation dated June 30, 2005, signed by the Mayor per Resolution No.
2005-112.
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SUMMARY:

In August 2003, the City began providing supplemental water to Orcutt community
developers to meet the Orcutt Community Plan’s requirement to fulfill the Santa Barbara
County water policy. This policy required new development to offset its long-term water
needs with supplemental water supplies. The City has an agreement with Golden State
to provide supplemental water. During this time, the Santa Maria Groundwater
Litigation, initiated in 1997, was moving toward a settlement between the City, Golden
State Water Company, Guadalupe, and a large group of landowners. The settlement,
known as the Stipulation, involved the determination of groundwater rights, a physical
solution to protecting the Basin, and the development of a water authority. The
Stipulation contained documents that describe how the water purveyors and landowners
would work to manage the long-term health of the Santa Maria Valley Groundwater
Basin (Basin). These efforts provide a collaborative approach to water management
within the Basin for the benefit of the residents as well as the region. This Council
Agenda Report provides mechanisms for the City to fulfill strategic obligations within the
Stipulation such as:

+ A twenty-percent increase in the per AF cost for supplemental water; and

» Providing supplemental water for New Urban Uses to offset water demand for new
developments within the sphere of influence as defined in the Stipulation; and

« Ratification of the Director of Utilities authority to implement the terms of the Stipulation
including the development and implementation of a water authority.

BACKGRQUND:
Supplemental Water Sales to the Orcutt Community

Resolution No. 2003-150 and No. 2004-137 authorized the City's sale of up to 900 AF
of supplemental water to meet the Orcutt Community Plan's (OCP) requirement to fulfill
Water Policy (WAT-02). WAT-02 states that the water demand for a new discretionary
development must be offset by long-term supplemental water supplies. The City of
Santa Maria is under agreement with Golden State Water to supply supplemental water.
According to the Litigation, “supplemental water” is defined as a portion of the yield of
the State Water Project (SWP) entitlement held by the City, or a portion of the historic
groundwater rights to the Basin heid by the City in accordance with the final judgment
entered in Santa Maria Valley Water Conservation District v. City of Santa Maria, et al.,
Superior Court, County of Santa Clara, Lead Case No. CV 770214 ("Basin
Adjudication”). The SWP yield is derived from two sources: water that is imported and
delivered directly to customers and return flows from that water, which is percolated into
the ground at the Wastewater Treatment Plant. Santa Maria residents did not
experience a reduction in the amount of SWP water received or a change in their water
quality with the approval of these agreements. Orcutt Community supplementai water
sales, as of June 30, 2009, total over $6.8 million from projects in various stages. Some
166 AF of water has been sold and another 305 AF is committed.

Santa Maria Groundwater Litigation

The Litigation began in July 1997 when the Santa Maria Valley Water Conservation
District (District) filed a complaint against the Cities of Santa Maria, Guadalupe,
Southern California Water Company (now Golden State), and unnamed defendants.




The District challenged the rights of the City, Guadalupe and Golden State to import
SWP water into the Basin. In July 2004, the City and the District reached a tentative
settiement agreement resulting in the creation and signing of a June 30, 2005
Stipulation that settled the Litigation between the stipulating parties. Those refusing to
sign continued to litigate. A final judgment was issued on January 25, 2008. An appeal
occurred and lingers with inconsequential impacts to the terms of the Stipulation thus
far.

The Stipulation contains language regarding the declaration of water rights and
describes the physical solution to maintain the health of the groundwater basin through
monitoring and management. The Stipulation outlines three management areas. They
are named as the Santa Maria Valley, the Northern Cities, and the Nipomo Mesa
management areas.

The physical solution provision for the Santa Maria Valley Management Area includes a
determination of water rights to sources of supply. The water purveyors received 80-
percent of the Twitchell Project yield along with the imported SWP water supply and
associated return flows. The City's portion of Twitchell Project yield amounts to 14,300
AF per year. The stipulating landowners received rights to the remaining 20-percent of
the Twitchell Project yield. The City also retained its historic groundwater rights, and the
court awarded the City prescriptive rights that may be exercised against certain non-
stipulating parties.

Twitchell Management Authority

The Stipulation outlines that the monitoring and management of the Santa Maria Valley
Management Area is to occur through a court-approved committee known as the
Twitchell Management Authority. The TMA is comprised of representatives from the
cities of Santa Maria and Guadalupe, Golden State, the Conservation District, and the
stipulating landowners. Santa Maria currently serves as the presiding chair and
secretary/treasurer of the TMA. The TMA manages and administers all new projects to
maintain and enhance the Twitchell Project yield. The District maintains their current
practice of day-to-day operation of the Twitchell Project and is not obligated to pay an
annual portion of the TMA budget. Each other entity with rights to the Twitchell yield is
obligated to pay an annual portion of the TMA budget, consistent with the Stipulation.
These obligations are outlined as follows:

Participant TMA Budget
City of Santa Maria $ 290,468.75
Golden State Water 203,125.00
City of Guadalupe 26,406.25
Stipulating 130,000.00
Landowners

TOTALS $ 650,000.00




New Urban Uses

"New Urban Uses” as defined by the Stipulation are municipal and industrial projects
which may occur on land that, as of January 1, 2005, were located: 1) within the
boundaries of the City’s sphere of influence, or within the process of inclusion within the
sphere of influence; or 2) within the certificated service area of a publicly regulated
utility. Also, New Urban Uses may be on land adjacent to or within one quarter mile of
the boundary of a water service area. A New Urban Use can also be located with the
OCP. Pursuant to the Stipulation, New Urban Uses must provide a source of
supplemental water to offset demand associated with that development from the local
public water supplier to offset the water demand for the project. The New Urban Use
areas are identified in Attachment "A”. Golden State provides retail water service to the
Orcutt community and to some areas defined under New Urban Uses.

Authority to Implement Stipulation

Resolution No. 2005-112 authorized the Mayor to sign the Stipulation for Judgment in
the Litigation. The Utilities Department’s implementation of the Stipulation will be
ratified with the proposed approval of the resolution with this Council Agenda Report.

DISCUSSION:

Exhibit “F" of the Stipulation contains several attachments. Two of these attachments
include the Water Management Agreement between the City and Golden State and the
Santa Maria Valley Public Water Purveyor Water Management Agreement (Purveyor
Agreement) between the City of Santa Maria, the City of Guadalupe, and Golden State.
These documents outline how these water purveyors will do business for the health of
the groundwater basin management area. Section 6 of the Purveyor Agreement
outlines the requirement to implement the $5,040 (20-percent) increase per AF for
supplemental water and the establishment of water sales for New Urban Uses in
tandem with the Stipulation.

Section 6.1 of the Santa Maria Valley Public Water Purveyor Water Management
Agreement (Attachment “B") discusses New Urban Uses stating:

All new customers of SCWC, or existing customers proposing to increase their water use through a
change in land use requiring a discretionary land use permit or other form of land use entitlement, as
specified in Section X(D) (2) of the Stipulation shall provide Supplemental Water to offset the demand
associated with that prospective use, through the protocol provided in the 2004 agreement are deemed to
have satisfied the requirements of this Section and are exempt from the requirements of Section 6.2.

Section 6.2 of the Santa Maria Valley Public Water Purveyor Water Management
Agreement reads:

“In addition to the fee paid to secure Supplemental Water pursuant to the 2004 Agreement, an additional
20% shall be charged to the SCWC (now Golden State) Project Proponent by Santa Maria and shall be
placed into either the Twitchell operational fund or the Twitchell capital fund. That incremental charge
deposited in the applicable fund, shall be deemed a SCWC contribution to offset any SCWC TMA funding
requirements.”




The cost of the supplemental water sold for both the OCP and New Urban Uses is
$30,240 per AF and in both scenarios $5,040 per AF is designated to Golden State to
offset their fiscal obligations to the TMA. The monies from this increase will be used at
the TMA's discretion for projects that will maintain and enhance Twitchell yield to benefit
the Basin and uphold the obligations outlined in the Stipulation.

Specific milestones within the Supplemental Water Agreements (Attachment “C") outline
payment requirements for the water. A ten-percent deposit toward the total purchase
price of the water is due within five business days from the signing of the agreement.
This deposit is refundable until discretionary approval of the development is achieved
from Santa Barbara County Planning. Discretionary approval is considered County
Planning Commission and Board of Supervisor's approval of discretionary permits
necessary for the project, including any tentative tract map, use permit, development
plan, if applicable, zoning changes, and General Plan amendments. When
discretionary approval occurs, Golden State’s portion of the deposit will be released to
the TMA Fund, which is maintained under the auspices of the City. Final payment for
the total purchase price of the water for the supplemental water agreements is due prior
to recordation of the project final map. All remaining funds associated with the 20-
percent increase will be released to the TMA on behalf of Golden State at that time. An
accounting of these transactions will be outlined within the TMA financial reports shared
at each TMA meeting.

Fiscal Considerations

Implementing Section 6 of the Purveyor Agreement has no fiscal impacts on City
residents nor does it change the City's financial obligation to the TMA, which is paid
from the Water Resources Fund. The City’s General Fund will continue to receive the
$25,200 per AF of supplemental water sold. As with the original OCP water sales
agreements, all regulatory requirements will be met by the City for permits, consents,
entitiements and California Environmental Quality Act requirements at the cost of the
developer.

Impact to the Community

Implementation of the Litigation Stipulation meets the City's court-mandated
requirements and protects the health of the Basin. Protecting the health of the Basin
assists in sustaining the City's water resource supplies while maintaining water quality
for the residents. The City has sufficient supplemental water to serve the demands for
the OCP as well as New Urban Uses from the original 900 AF of water allocated by
Resolutions No. 2003-150, No. 2004-137. Further, the City has sufficient water
resources to continue these efforts while fulfilling the commitments authorized in
Resolution No. 2010-05 for water sales to the Nipomo Community Services District.

QOther Agency Review:
Santa Barbara County Planning

(Wte Water Company
ICHARD G. SWEET, P.E.

Director of Utilities

Attachments - "A” New Urban Uses Map
"B” Santa Maria Valley Public Water Purveyor Water Management Agreement
“C" Supplemental Water Agreement
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Exhibit 1F

Sants Miaria Valiey Public Water Purveyar
Water Mamasement Aprocmsenst

Compeny was fied with the Cowri on or abosut September 1, 2005, The original
signature page for the Cily of Guadalupe was filed on or about September 6, 2005.
The original signature page for the City of Santa Maria was prevxously hand-
delivered to the Court.

@
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SANTA MAKYA VALLEY FUBILIC WATER PURVEVOR WATER MANAGRMENT
AGEEEMENT

The CITY OF SANYA MARIA (Saotz Main™) e GITY OF GUADALUPE
(“Guadatupe”), and SOUTHERN CALIFORNIA WATER COMPANY (“SCWC™) ater imio
flis SANTA MARIA VALLEY PUBLIC WATER PORVEYOR WATER MANAGEMENT
AGREEMENT (“Agreement”) on this ___ day . Santa Maria, Guadalupe and SCWC

of

mm&ﬁhh&ﬁdﬂhw‘awwu&ﬁdyaﬁ:w.

RECITALS

A, Sgnta Maria is a Charter City, providing potable water service to customers within

and adjacent to its municipal boundaries.
B Guadalupe is 2 general law city, providing potable water service to customers.

C. SCWC is an investor-owned public utility within the meaning of Public Utilities
Code section 2400 et seg. and operates pursuant to the California Public Utility Act, Public
Utilities Code section 200 et seg. SCWC provides potable water service to customers within its
certificated service area in Santz Barbara County, geperally referred to as the “Samta Maria
Customer Service Area,” which includes four unincorporated sreas of Santa Barbara County,
commonly known as “Orcutt,” “Tanglew;rood," “Lake Marie,” and “Sisquoc,” and one unincor-
porated area in San Luis Obispo County, commeonly referred to a3 the “Nipomo Mesa.”

D.  On July 20, 2004, Santa Maria and SCWC entered into a Water Management
Agreement (“200,‘4 Agreement™), which formalized certain efforts to coordinate the provision of

_potable water service within their respective service areas. The 2004 Agreement is incorporated

herein by reference and remains in full force and effect and is attached as Exhibit A.

E. The Parties have historically relied on Jocal groundwater to provide potable water
service to their respective customers and hold rights to pump groundwater (“Groundwater
Rights™) from the Santa Maria Groundwater Basin (“Basin”).

F. 'The Parties also each hold contracts to Teceive water from the State Water Project
(“SWP Entitlernent,” collectively, and “Samta Maria SWP Entitlement.” “Guadalupe SWP
Entitlement,” or “SCWC SWP Entitlement,” individually). Santa Maria's contract is for 17,800

Santa Maria Valley Water Management Agreement 1




acre feet, SCWC's contraet is for 550 acre oot st Guadalupe’s comimct s S 61§ acse feet.
Collectively, the SWP Brififiement totals 12,960 acre-foet per yoar,

G ‘Tho Partics are ko ltigants in the Saota Maria grosndwater basin (Sasta Maria
Vatley Water Conserveation District ». City of Santa ,msé, et al., Superior Coust, County of
Semta Clara, Lead Case No, OV 778214 ("Basin Admudication™)

H.  The Partics, zlomg with & larpe number of oflier litigants, inlend o enter into 2

1 This Agreement is that agreement described as Exhibit F in the Stipulation,

NOW THEREFORE, in consideration of the foregoing recitals and the promises and
covenants contained herein, the Parties agres as follows:

Section 1.  Definitigns. The térms used in this Agreement shall have the same defini-

tion as provided in the Stipulation, unless expressly provided otherwise in this Agresment.
Section 2:  Purpose. The purpose of this Agreement is to provide the mechanism
through which the Parties shall meet their obligations as intended in the Stipulation, through that
certain agreement designated as Exhibit F.
Section3;  Term. This Agreement shail be effective concumrently with and on the
samme terms as the-Stipulatiun, and shall remain id effect concurrent with the Stipulation.

‘Sectiond; ~ Twitchell Yield, ‘

4.1  Division. The Parties agree that the 80% of the 32,000 acre-feet of
Twitchell Yield shall be allocated as follows: Santa Maria 14,300 acre-feet; Guadalupe 1,300
acre-feet and SCWC 10,000 acre-feet. The Parties aclmowledge that the remaining 20% of the
Twitchell Yield (6,400 acre-feet) is allocated to the Overlying Owners within the District who
are Stipulating Parties, subject to the terms of the Stipulation.

o 42  Transfer of Twitchell Yield. .Ths Parties agree that any proposed transfer
of Twitchell Yield to one of the Parties shail be made available to all Parties. Bach Party shail bé
given 30 days advance notice to elect to participate in any proposed transfer. The amount of
transferred Twitchell Yield shall be divided between the Parties participating in the transfer in
proportion to thoge Parties’ then existing 'f‘witchcll Yield. If only one Party participates in the

| transfer, that Party shall be entitled to the full amount of transferred Twitchell Yield.

Santa Maria Valley Water Management Agreement 2
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Section 5.  Twitchedl Mauaxeaneut Anfharity.

51  AH decisinn making of the TMA shall be conducted, to fhe extent
mmﬁﬂymmﬁmi,m-amm Pravided, bowever, if consspsus cannot he achieved,
TMA decisions shalt be made by mejority vote, Unless otherwise specified, the weight of each
Party’s votirg rights shali be.eqoivalent t0 its then-existing Twitchell Yisld

52 MMmeMwi@mm“mmmm -

ruics and regulations poveming the TMA.
53 BﬁmBﬁWMMﬁngﬁdﬂwkm
mfmdﬁmTMAmmmbﬂumysmmumenYﬂi
53.1 The TMA shall cstablish its mersbers’ fonding obirgatioos Swawsh

a duly sdopted tudget, which shall projoct e TMA funding necds in 3-5 yesr increments, as it

deems necessary to meet its obligations to preserve Twitchell Yield. Any TMA budget ghall be
adopted at teast 18 months in advance of its intended implemeniation to provide adequate time
for SCWC to secure PUC approval to fulfill its financial obligations as a member of the TMA.
The Parties will to work cooperatively to achieve consensus on the TMA operating budget. If
Santa Maria and SCWC are unable to agree on the operating budget, SCWC shall grant Santa
Maria a proxy for purposes of the TMA vote on the operating budget. If SCWC grants such a
proxy and an operating budget ig subsequently approved, SCWC retains the right to challenge
any such operating budget through the Court’s reserved jurisdiction provided in the Stipulation.
SCWC’s obligations with respect to any such operating budget is subject to final approval by the
PUC. | .
5.3.2 Consistent. with Section V(D)(3)(c) of the Stipulation, the TMA’s
annual budget for the first five years following PUC approval of the Stipuniation shéll be as
provided in Exhibit B to this Agreement. As provided in Exhibit B, the TMA budget chall

include anticipated costs necessary to fund:.
5.3.2.1 The Management Area Engineer activities-for the Valley

Management Area, including the implementation of the Valley Management Area Monitoring
Program and the associated preparation of the Annual Report; and
5.3.2.2 The preparation end implementation of the Twitchell

Project Manual; and

Santa Meria Valley Water Management Agreement 3
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5323 The fanding of Twitchel) Projoct opersiions and capital
finds that the TMA defermrines are nocessary to preserve the Twilchell Yield The requirements
for i Twitchell operationat fimd shall toke o sccoust the amount coliecied by lhe Disksict
from its corTent operation and maintenance agsessment. The Twiichell capital fund shaff consist
of any wmsed Tevenues from the Twiichell operating fund, plus other funds necessary to

54  Copital Emprovenent Projoctz.
541 ‘The Parties agres that if ome Party proposes a TMA Capital
Improvement Project, that Party shall mdko available fo. the other Partics the cppartamity o

- participate in the fimding of the TMA Capitat Eprovement Project in proportica o fhe Patties’
_share of Twitchell Yield.

5.4.1.1 If a Party chooses not to participate in the funding of the
TMA Capital Improvement Project, and that Party’s participation is required to implement the
Project, the Parties may petition the Court to resolve the issue on an expedited basis.

5.4.1.2 If a Party chooses not to participate in the funding of the
TMA Capital Improvement Project, and that Party’s participation is not required to implement
the Project, the Party or Parties choosing not to participate in the Project shall graot the Party
proposing the Project a proxy for purposes of the TMA vote to approve the Project, so long as the
proposed Project will not adversely affect a Party’s share of Twitchell Yield or otherwise cause
material injury to a Party.

5.4.1.3 If fewer than all Parties participate in the funding of a

TMA Capital Improvement Project, the Parties who participate in the finding of the Project shall

be entitled to the benefits received from the Project in proportion to their financial contribution.
5.4.2 If an emergency situation exists such that a TMA Capital Improve-
ment Project is necessary to abate the emergency, the Parties may petition the Court for an order

approving the Project on an expedited basis,
Section 6. New Urban Uses - SCWC. The 2004 Agreement is expressed modified

-only as follows:

6.1  All new customers of SCWC, or existing customers proposing to increase
their water use through a change in land use requiring a discretionary land use permit or other

form of land use entitlement, as specified in Section X(D)(Z) of the Stipulation (*SCWC Project

Santa Maria Valley Water Management Agreement . 4
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Wsﬁaﬂm&h&pphmm‘wammoﬁsetﬂm&mdmwﬂhﬂ:ﬂm
spective wse, &nwgh&mprmlpwﬂdadmmmwnt The enfities that have
entered mto e R

Exhibit B 10 mmmmmwmemmmqmafmsm
and are exempt fony the requiremenis of Saction 6.2, below.

62 Tn addition to the foo paid to secue Suppicmental Waker pussiant bo the
2004 Agreement, an additional 20% shall be charged %o the SCWC Project Propnnent by Santa
Mvia and shall bo placed into ither the TwitcheR operationsl fnd or fhe Twitrhel! capital fmd.
Theat meremental charge depesied i the applicable fund, shal! be decmed a2 SCWC confribmtion
o offeet my SCWC TMA finding roquirsments.

Section 7.  New Urben Iines — Gasdalupe.

7.1  Guudatupe aud Sante Maria sgroe that it is within their mutual inferests fo
cooperate and coordinate their efforts to provide retail water service within their respective
service areas. .

7.2  Guadalupe and Santa Maria mutuaily acknowledge the benefits of
importing SWP supplies to augment their use of local groundwater.

7.3 It is to the mutual advantage of Guadatupe and Santa Man'a to have several
alternatives for making use of their SWP Entitlements, Return Flows and Twitchell Yieid to
create flexibility, reliability, and cost effectiveness in their water supply systems. Santa Maria
and Guadalupe shall each have the right to use the other’s nnused Twitchell Yield in any given
year if needed.

‘74 Guadaiupe and Santa Maria agree to work cooperatively to provide a
reliable and cost effective mechanism through which Santa Mearia and Guadalupe can maximize -
the use of their respective SWP supplies and Return Flows within the Basin. Santa Maria agrees
not to oppose any effort by (Guadalupe that is based on reliable data to increase the fixed
percentage of Guadalupe'.s SWP Return Flow.

7.5  Santa Maria agrees io work cooperatively with Guadalupe to provide
Guadalupe with additional SWP supplies. Guadalupe shall compensate Santa Maria through &
specified doliar amount or through an exchange of water resources, as Guadalupe and Santa
Maria deem appropriate. As further consideration, Santa Maria shall have a right of first refusal
to purchase any SWP Retum Flows that Guadalupe elects to sell from its existing SWP Entitle-

Santa Maria Valley Water Management Agreement 5
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went, and any fotere SWP Entitienrent, that are not for use within or adiacent to Guadglupe's
SCEVICE ML

Section 8.  Reprevewtstioms or Warrsntics of Guadalupe Guadsbupe mmkes the
following representations, warranties and covenants 6 SCWU and Sents Maria:

8.1  Powermd Antiority to Execute and Porfoun this Agrecment. Guadshipe
has the power and authority to enter into this Agreement and to perfonm its cbligations and all
necewsary spprovals st eathorizations have boen obtained.

82  Enforceability. Thiv Agroement constittes # Jegal, valid and binding
obligation of Guadatwpe, snd i erfovceable apainal (aadalupe in accofdance with jis terms,

Scettond.  Represcwiwtions or Warraniies of Sanis Marle. Santa Maia makes the
following representations, warranties and covenanis o SCWC and Guadalupe:

9.1 Power and Authority to Bxecute and Perform this Agreement. Santa
Maria has the power and authority to enter into this Agreement and to perform its obligations and
all necessary approvals and authorizations have been obizined.

9.2 Enforceability. This Agreement constifutes a legal, valid and binding
obligation of Santa Maria, and is forceable against Santa Maria in accordance with its tenns

Section 10. Representations or Warranties of SCWC. SCWC makes the fo]lowulg
representations, warrantics and covenants to Santa Maria end Guadalupe:

10.1  Power and Authority to Execute and Perform this Agreement. SCWC is a
corporation duly f'omed and in good standing in the State of California. S'ubject to Celifornia
Public Utility Commission approval, expressly including the abi]ity to recover the costs of imple-
menting this agreement through its anthorized. regulated utility rates, SCWC has the corporate
power and authority to enter into this Agreement and to perform its obligations and all necessary
corporate approvals and authorizations have been obtained.

102 Enforceability. Subject to California Public Utility Commission approval
as provided in section 10.1, this Apreement constitutes a legal, vaiid and binding obligation of
SCWC, enforccabie against SCWC in accordance with its terms,

Section 11. Remedies Not Exclusive. Rsmedies provided in this Agreement for
enforcement of its terms are intended and shall be construed as cumulative rather than exclusive
and shall not be deemed to deprive any Party from also using any other remedies provided by this
Agreement or by law, ‘
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Section 12.  Subject to Applicable 1.aw. The Partice acknowledse sl agree that this
Amaﬂmﬂﬁmri@ﬁmﬁobﬁgaﬁmof&e?ﬂﬁesmmwmﬂmhmm
nmmicipat corporations as they now exist and as they may be amended or codified by fhe Legis-
lshuze of the: State of Californi ,

Section 13.  Interation. This Agrcement shall be integraied with, and intespreted ia
Adjudication that is busod wpon the Stipnistion. These ast of agroements contain e efite
umderstanding between SCWC, Sama Maris and Gendalupe with respect o the subject matter,
and supersede 2t prior agreements, oral of wriﬁegmdﬂlpriatmmmﬁmmiuns
or megotiations betworn’ SCWC, Senta Maris sad Gosdshwpe. This Agroosmant camsot b
amended except in wiiting sigaed by =1 Parties.

Section 14, No Waiver. Any failure or delay on the part any Paty 1o exercise any
right under this Agreement shail not constitute a waiver of the right, and shall not preclude such
Party from exercising or enforcing the'right, or any other provision of this Agreement, on any
subsequent occasion. )

~ Section 15,  Notices. All notices or other communications required or desired to be
given pursuant to this Agreernent shall be in writing and shall be hand-delivered, or mailed by
certified mail, retumn receipt requested, or sent by a reputable overnight courier service providing
delivery confirmation. Fach such notice or communication shall be deemed to be duly given
when hand-delivered, or three (3) days after being mailed in any depository maintained by the
United States Postal Service, with prepaid postage, certified, return receipt requested or one (1)
day after being deposited for next day delivery with Federal Express or other reputable overnight
courier. Bach such notice or communication shall be addressed to the Parties at their respective

addresses set forth next to their signatures below, or such other address as a Party notifies the
other in writing.

Section 16. Headings: Section References. Captions and headings appearing in this
Agreement are inserted solely as reference aids for the ease and convenience; they shall not be
deemed to define or limit the scops or substance of the provisions they introduce, nor shall they
be used in construing the intent or effect of such provisions,

Section 17.  Separability. If any provision of this Agreement is finally determined by
a court to be invalid or unenforceable as written, the provision shall, if possible, be enforced to
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Agreement. The other provisions of this Agrcement shall remain in full force and effect so long
ay the material purposes of the Agreemont and waderstandings of the Pariies are not impaired.

Section 18.  Binding Effect Awizmment. This Agrecmont shall only be hinding on
and frrore to the benefit of the Partics, and their respective. successors sad pesmitied assigas. No
Party stralt assign this Agreoment except with tho prior writica approval of the ather Parfies. Any
wmutharized attempt to Bssign tiis Agreonent shall be sull sad void. Notwithatanding the Sz
zoing, SCWC shall have the right to asargn this Agrecmnent to any affilste. ,

Section 19.  Attorweys Fees. in the event that 2oy action or plooceding is hrought to
enfree one ot mers of the terms of his Agrocment, 4o sostrain aa alleged viclation of this Agrme-
ment, or to determine the validity of this Agrcement of any part, the prevailing Party in any such
action ot proceeding shall be entitled to recover from the other its reascnable costs and attormeys'
fees, in addition to any other remedies available to it in law or equity. Ifa_li Parties are successful
in one or more causes of action duﬁng any such proceeding, the costs and fees shall be appor-
tioned as determined by the Court.

Section 20. Force Majeare. If by reason of acts of God, earthquakes, floods, storms,
aﬁcplosion, fires, labor troubles, strikes, insurrection, riots, acts of the public enemy, or federal,
state, or local law, order, rule, or regulation, any Party is prevented from complying with any
condition of this Agreement, then while so prevented the condition shall be suspended and the
Party shall be relieved of the obligation of complying with such covenant and shall not be liable
for damages for failure to comply with it. Any obligation of any Party shall be extended for as
long as it is so prevented from complying with any condition or covenant in the Agreement.

Section 21.  Dispute Resolution, Governing Law and Venue. This Agreement is a
contract governed in accordance with the laws of the State of California. The Parties agree that if
any dispute arises with respect to any provision of this Agreement, the Parties shall meet and
confer in an attempt to resolve any such disputes. If, after 90 days, the meet and confer process is
unsuccessful, ﬂ{e 'dispute shall be presented for Court review ahd determination pursuant fo the
Court’s reserved jurisdiction and judicial review provisions provided in the Stipulation,

Section 22.  Connterparts. This Agreement may be signed in any nﬁmber of counter-
parts, including counterparts by facsimile signature, each of which shall be deemed an original,
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but alt of whick shall topether comtiteie enc and the same instnunenl. The aniginal signatore
prgen gl he Fiod writh the Court x5 Exhibit Fio the: Stpwistion
IN WITNESS WHERBOR, the patics inve exccatod dnis aprecssent 28 of the date fzst

wriien shove,
CITY OF SANTA MARIA:
City of Santa Maria

a California municipal carporation

By:

Name:

Title:

Address:

Fax:
Phone:

Aftest:

By:

, City Clerk

. APPROVED AS TO FORM:

By:

Eric Garuer,
Best Best & Krieger
Attorneys for City of Santa Maria

SCWC:

Southern California Water Company,
a California corporation

Br*égg‘m‘ L g
: ise L. Kroger

Name:

Title: Senior Vice President of Operations
Address: 3035 Prospect Patk, Suite 60

Rancho Cordova, CA 95670

(916) 853-3674
(916) 853-3606

AFPPROVED AS TO FRM:

By:

A'
Robert']. Sap
Hatch & Parent
Attorneys for SCWC

ein,

(Signatures continued on following page)
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©Sep 26 U5 11:148a

Cit@g' af Santa Maria

. Name“LarrY I.avaqnino

mmﬁmmwmmmmmmmm 'Iheongmaf sz@am
pages shall bo fifed with the Conrt s Exhibit ¥ jo the Stipnlafica, -
mmsm &:mhmmmdthﬁagtmmasnfﬂmdatsﬁm

w:ﬁm abo%.

City of Santa Maria
» Cakﬁnm y > m deinal mm

Littets

Titler Mavor

" Address: 110 E gggg St. Rm..1 .

Santa Mar:-.a, ChR 93454

Fax: . _(805) 345-0567

Phone: 1805) 925-0951 X204

Adttest:

APPROVED AS TO FORM:

By. — — .
Eric Garmer, -
Best Best & Krieger

Attomeys for City of Santa Mariz

SCWT:

" a California corporation

By:

Name: Denise L. Kruger

Tifle: Senior Vice President bf Operations

Address: 3035 Pmspeeti‘a:k, Suibs 50
Rancho Cordova, CA 95670 ‘

. Fax (916) B53-3674
. Phone: (016) 853-3606 . -

APPROVED AS TO FORM:

805;828-7240 . P11

By: . e .
Robert J. Saperstein,
Hatch & Parent '
- Attomeys for SCWC

(Signatures continued on fallowing page) -
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CITY OF GUADALUPE

City of Guadalupe,

a California municipal corporation

Name: CObUNA - Coptr

Title: i 7 AYT—

Addsess: obiiga S 3
tue Fu3Y

Fa: QBobyg I3 -LS10—
Phome: 403 M3~ I17Vu

BRENDA_H9F#— City Clerk

APPROVED AS TO FORM:
Mark J. Mulkefin,
Burke, Williams & Sorensen, LLP
Attorneys for Guadalupe
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SUPPLEMENTAL WATER PURCHASE AGREEMENT

This Supplemental Water Purchase Agreement (“Agreement”) is made and entered into
as of , 2009, by and between the CITY OF SANTA MARIA ("City"), a California

municipal corporation, and , a California ("Developer™).

The City and Developer are referred to individually as a “Party” and collectively as the “Parties”.
RECITALS

A. The City provides retail potable water service to customers within its service area
in the Santa Maria Valley, in northern Santa Barbara County. The City holds contracts to receive
water from the State Water Project (“SWP™). City also hold rights to pump groundwater from

the Santa Maria Valley Groundwater Basin (“Basin”).

B. In 1997, the County of Santa Barbara (“County™) adopted the Orcutt Community

. Plan (“OCP”), which establishes, among other things, certain policies regarding water supplies to
be secured for new development projects in Orcutt. The OCP was amended in 2001. In
particular, the OCP requires that the water demand associated with projects be offset by

“supplemental” water supplies that do not result in further overdraft of the Basin.

C. The City and Golden State Water Company (“Golden State”) are parties to a
certain groundwater adjudication lawsuit commonly referred to as the Santa Maria Groundwater
Litigation (Santa Maria Valley Water Conservation District vs. City of Santa Maria, et al;
Superior Court of California, County of Santa Clara Case no. 1-97-CV-770214) (“Basin
Litigation™). On August 3, 2005, the Court approved a Settlement Stipulation (“Stipulation™)
that was signed by the Parties, related to the Basin Litigation which, among other things,
provides that “New Urban Uses” shall obtain water service from the local public water supplier
and shall provide a source of supplemental water to offset the water demand associated with a
development classified as a “New Urban Use.” “New Urban Uses” are municipal and industrial

. uses that may occur on land that, as of January 1, 2005, was located within the boundaries of a

municipality or its sphere of influence, or within the process of inclusion in its sphere of
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influence, or within the certificated service area of a publicly regulated utility. New Urban Use
areas are attached as Exhibit D to the Stipulation. The Stipulation was later incorporated into a

Final Judgment in the Basin Litigation.

D. Developer is in the process of developing a project generally known as

(the “Project™), a description of which is attached hereto as Exhibit “A.” The

Project is a “New Urban Use,” and may be located within the OCP. Developer must obtain a
water supply that will satisfy the New Urban Use provisions of the Stipulation, and the OCP

water policy requirements if applicable, and desires to purchase such water from the City.

E. Golden State provides retail water service to the Orcutt community and certain
areas covered under the New Urban Use provisions. Developer intends to obtain retail water
service for the Project from Golden State. Developer also intends to enter into an agreement with
Golden State (“Service Agreement”) to obtain delivery of the Supplemental Water (defined

below), as contemplated in this Agreement.

F. On a long term basis, the City has water available for use in the Orcutt and New
Urban Use areas, that is surplus to that needed to serve Santa Maria’s current and long-term
future anticipated demands. Accordingly, City is willing to provide Supplemental Water to
Golden State pursuant to this Agreement (and the Service Agreement) to the benefit of the

Developer and its Project.

NOW THEREFORE, in consideration of the foregoing recitals and the promises and

covenants contained herein, the Parties agree as follows:

1. Purpose. The Purpose of this Agreement is to enable Developer to satisfy OCP
water policy requirements, if applicable, and the New Urban Use provisions of the Stipulation by
providing Supplemental Water (defined in Section 2, below) to Golden State for the benefit of
the Developer and to serve the Project, and in exchange, to provide payment to the City to offset

the costs of its use of SWP water for the benefit of its customers and the Basin generally.

b
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2. Supplemental Water, “Supplemental Water” shall mean a portion of the SWP

entitlement held by the City, return flows associated with the City’s SWP entitlement, or as

otherwise defined in the Stipulation.

3. Term and Effective Date.

(a) Effective Date. This Agreement shall become effective upon payment of

the Deposit required by Section 4(b) below (the “Effective Date”), provided, however, that the
obligation to provide water shall not become effective until receipt by the City of the Purchase

Price and the Expense Payment (the “Payment Date”).

(b) Performance Period. Developer shall have three (3) years from the

Effective Date to make payment of the Purchase Price and Expense Payment as provided in
Section 4(d). If payment has not been made by the end of the Performance Period, then this

Agreement shall terminate and City shall retain the Deposit.

(©) Term. The term of this Agreement shall commence on the Effective Date,
and shall continue from the Payment Date for a period of One Hundred (100) years, and
thereafter shall remain in effect for so long as the City remains a SWP contractor, or until the
City permanently assigns to the Project a portion of any adjudicated right it obtains to the Basin

equal to the net water demand of the Project (“Term”).

4. Right to Acquire Water.

(a) Acquisition of Supplemental Water. Subject to the terms and conditions

of this Agreement, the City shall sell to Developer and Developer shall purchase from the City
the right to take delivery of () acre feet of Supplemental Water each year for

the Term of the Agreement, subject to adjustment as described in Section 4(b).

(b) Deposit. Within five (5) business days of the approval of this Agreement
by the City Manager of City, Developer shall provide payment to the City of a deposit
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(“Deposit™) of 10% of the Purchase Price for the Supplemental Water associated with the
request. The Deposit shall be applied as a credit against the payment of the Purchase Price, as
defined in section 5. The Parties acknowledge that the County will determine the quantity of
Supplemental Water required fbr the Project, and that that quantity may not be finally determined
until the Project receives Discretionary Approval. The Parties acknowledge and agree that the
Deposit provided for the Project will be based upon a good faith estimate of the quantity of
Supplemental Water required. However, the Parties agree that the quantity of Supplemental
Water for which the Purchase Price and Expense Payment is made for the Project will be that
amount finally determined by the County as a part of the Discretionary Approval process,

whether more or less than the amount set forth in Section 4(a).

(c) Refundability of Deposit. The Deposit shall be refunded to Developer

within thirty (30) days of Developer’s request, provided Developer provides proof that the
Discretionary Approval for the associated Project was denied (whether by the County or as a
result of legal challenge), or the Project is otherwise abandoned. The Deposit is nonrefundable
once the Project receives Discretionary Approval. For the purpose of this Agreement, the term
“Discretionary Approval” shall mean County Planning Commission and Board of Supervisors
approval of the discretionary permits necessary for the Project, including without limttation, any
tentative tract map, use permit, development plan, and if applicable, any zoning changes and
general plan amendments, along with the exhaustion of any statute of limitations applicable to
any legal challenge to the approval of the Project (including any applicable environmental
review) or the final resolution of any legal challenge to the Project that affirms the approval of

the Project in substantially the same form as originally proposed.

(d) Pavment of Purchase Price. Developer shall pay to City the full

remaining balance (Purchase Price plus Expense Payment minus the Deposit) for the

Supplemental Water by one of the following methods:

(1) by cashier’s check or wire transfer to an account designated by the
City no less than one (1) business day prior to final recording of the final subdivision map for the

Project; or
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(1) concurrent with the recording of a final subdivision map for the
Project, provided, however, that the full remaining balance has been placed into an escrow
account reasonably acceptable to City with instructions that escrow release such funds to the City
upon completion of recording.

Notwithstanding the foregoing, the full remaining balance must be paid in
any event within three (3) years of the Effective Date. The obligation of the City to supply water
shall not become effective and no Supplemental Water shall be available to Developer for the

Project until full payment for the Supplemental Water has been received by the City.

5. Purchase Price. Developer shall pay the City a purchase price of thirty thousand

and two hundred and forty dollars ($30,240) per acre-foot of Supplemental Water purchased (the
“Purchase Price™). The Purchase Price shall constitute a one-time fee for the annual use of each
acre-foot of Supplemental Water purchased for the duration of the Term of this Agreement. The
Purchase Price constitutes a payment for the right to take delivery of the Supplemental Water and
is due and payable as required in section 4(d) irrespective of whether Developer actually takes

delivery of any Supplemental Water for the duration of the Term.

6. City Expenses. Developer shall also pay the City three percent (3%) of the

Purchase Price as additional payment to compensate the City for its expenses related to the
implementation of this Agreement (the “Expense Payment”). The Expense Payment shall be

payable along with the Purchase Price in accordance with Section 4(d).

7. Payment Terms. All payments shall be made in immediate available funds via a

cashier’s check or by wire transfer to an account designated by the City. No Supplemental Water

shall be delivered prior to the payment of the associated Purchase Price and Expense Payment.

8. Delivery of Water.

(a) Assignment to Golden State. Prior to the delivery of any Supplemental

Water for the Project, Developer shall assign all of its rights to receipt of water under this

Agreement to Golden State, which shall thereafter be responsible for taking delivery of
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Supplemental Water and providing water service to the Project. Notwithstanding such
“assignment, Developer shall remain liable for all obligations of Developer which are set forth

herein.

(b) Point of Delivery. Developer hereby acknowledges that City shall have

no responsibility for physical delivery of Supplemental Water and that all such water shall be
delivered pursuant to the Service Agreement with Golden State. The Service Agreement shall
provide that Golden State is solely responsible for the physical delivery of Supplemental Water
from the Basin into the delivery system serving the Projects. The amount of Supplemental Water
taken by Golden State on Developer’s behalf shall be measured on an annual basis commencing
with the Effective Date. Any Supplemental Water that is not taken by Golden State on

Developer’s behalf during a given year shall be forfeited and shall not roll over to the next year.

(c) Facilities. The Service Agreement between Developer and Golden State
shall provide for the following: (i) Golden State and/or Developer shall be solely responsible for
the acquisition, construction, operation, and maintenance of wells and facilities necessary for the
delivery of Supplemental Water pursuant to this Agreement, and all associated costs and
expenses, including any applicable permits and approvals; (ii} Golden State shall further keep in
good operation a water meter at each well to measure the volume of Supplemental Water
delivered and shall provide a report to City of the meter readings on an annual basis beginning
twelve months from the Effective Date; (iii) Golden State shall grant to the City the right, upon
reasonable notice, to inspect such meters, wells and facilities to verify and assure meter accuracy
and compliance with this Agreement; and (iv) All groundwater extraction notices with respect to
the use of Supplemental Water shall be filed by and in the name of the City and Golden State

shall provide City with all information necessary for to do so.

(d) Obligations of City. For the purposes of this Agreement, City shall have

fulfilled its obligation to deliver water purchased by Developer so long as the amount of
Supplemental Water purchased is available in the Basin for pumping by Golden State. This shall
include the responsibility of the City, at its own expense, to import additional water supplies as

required to ensure that no further overdraft in the Basin occurs, as a result of the net water
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demand associated with the Project. Developer acknowledges and agrees that it shall bear all
risk of loss with respect to extraction of the Supplemental Water subject to this Agreement,

unless such loss is caused by the gross negligence or willful misconduct of the City.

(e) Delivery Fees and Charges. Except for the Purchase Price and the

Expense Payment which are allocated to Developer under this Agreement, there shall not be any
fee, surcharge or other assessment payable by Developer to the City for the delivery of the

Supplemental Water.

(f) Severe_Water Shortage. In the event of that the Supplemental Water

delivered by City becomes subject to Severe Water Shortage Conditions as defined in the
Stipulation, then the amount of Supplemental Water which the City is obligated to deliver to
Developer while such Severe Water Shortage Conditions remain in effect shall be adjusted as
provided in the Stipulation. The City shall have no liability to Developer for any reduction in

Supplemental Water deliveries as a result of this Section 8(f).

9. Water Quality. The City makes no representation or warranty regarding the

quality of the groundwater stored in the Basin and Developer acknowledges that it has made its
own determination as to groundwater quality. Golden State shall be solely responsible for
ensuring that all Supplemental Water delivered to Developer’s customers has been properly

treated in accordance with all applicable federal, state and local laws and regulations.

10. Regulatory Requirements.

(a) Obligations of the City. The implementation of this Agreement shall be

subject to satisfaction by City of the regulatory requirements set forth herein. City shall, if

necessary, undertake the following:

(i) obtaining all permits, consents, entitlements and approvals
necessary to enable the City to sell and Developer to purchase the Supplemental Water that is the

subject of this Agreement.
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(i)  the County providing formal approval (evidenced by issuance of
development entitlements) that the Supplemental Water subject to this Agreement may be relied

on by the Project.

(iii)  full and complete compliance with the requirements of the
California Environmental Quality Act ("CEQA"), including, if it is determined that this
transaction is subject to CEQA and not exempt from CEQA, the completion of an initial study,
and (1) either (a) there shall have been adopted a negative declaration or a mitigated negative
declaration, or (b) a final environmental impact report shall have been completed and approved,
and (2) the time shall have expired within which a judicial proceeding may be instituted
challenging the validity or completeness of any such determination of exemption, or adoption of
a negative declaration or of a mitigated negative declaration, or approval of a final environmental

impact report.

(tiv}  Developer shall reimburse the City for its actual expenses incurred
in complying with the regulatory requirements described in sub-sections (i) through (iii) above
within thirty (30) days of an itemized invoice setting forth each expense in detail. Reimbursable
expenses shall include reasonable professional and consulting fees and costs incurred directly in
connection with obtaining any regulatory approval for the Project, but shall not include litigation
costs or expenses (which are allocated in Section 11) or any allocation or charge for time spent

by City employees.

(b) Obligations of Developer. Developer shall be solely responsible for

obtaining all regulatory approvals necessary in connection with the Project.

11. Legal Defense.

(a) In the event of a legal action challenging the City’s approval of this
Agreement, and/or the ability of City to sell or deliver Supplemental Water pursuant to this

Agreement arising prior to Discretionary Approval, then City and Developer shall meet and
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conter on the appropriate response, the likelihood of success, and the cost of defending such
challenge. Unless both parties agree on a common strategy and cost sharing arrangement within

thirty (30) days notice of a challenge, this Agreement shall terminate;

(b) In the event of a legal action challenging the City’s approval of this
Agreement, and/or the ability of City to sell or deliver Supplemental Water pursuant to this
Agreement arising on or after Discretionary Approval, then City shall defend the challenge. City
shall have sole control and responsibility over the defense of such challenge, provided, however,
that it shall keep Developer informed of the status of the defense on a regular basis. City shall
further be responsible for all costs and expenses related to the challengé. If the challenge is not
resolved within ninety (90) days of the filing of a claim, then City shall return the Purchase Price
and the Expense Payment to Developer, less the Deposit, which shall be retained by the City. If
the cost of the defense (including legal fees, discovery and expert costs, and court costs) exceeds
the amount of the Deposit, then the City may request a meeting with Developer to discuss the
adoption of a joint strategy and cost-sharing arrangement to continue the defense. If City and
Developer are not able to agree on a mutually acceptable arrangement within thirty (30) days of
the request, then City may terminate this Agreement. If the defense of the Agreement is
successful, this Agreement shall remain in effect and if the Purchase Price is due pursuant to
Section 4(d), then Developer shall pay City the Purchase Price (minus the Deposit) and the
Expense Payment upon five (5) days written request from City (unless the Purchase Price and
Expense Payment have already been paid to City and have not been refunded as provided above).
If the defense is unsuccessful, then this Agreement shall terminate and City shall refund the
balance of the Purchase Price (including the unused balance of the Deposit) and the Expense
Payment (unless already refunded to Developer), and Developer shall have no further obligations
hereunder. For purposes of this Agreement, a successful defense is one that affirms the City’s
approval of this Agreement, and/or the ability of City to sell or deliver Supplemental Water
pursuant to this Agreement, either through settlement, dismissal or final court judgment.
Notwithstanding the foregoing, in the event that the City obtains an opinion from counsel that the
challenge has a substantial probability of success, then City may elect to terminate this
Agreement, in which case the City shall return the entire Purchase Price and Expense Payment to

Developer (including the unused portion of the Deposit, provided that the Deposit has not already
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become non-fundable in accordance with Section 4(b)), provided, however, that City shall give
Developer no less than thirty (30) days notice of such election, during which time City and
Developer may discuss negotiation of a mutually acceptable agreement whereby Developer will

undertake continuation of the defense.

(c) Notwithstanding any right of termination granted to City pursuant to
Section 11(b), upon payment of the Purchase Price and Expense Payment in full and final
recording of the subdivision map for the Project, the City shall not have the right to terminate this
Agreement pursuant to Section 11(b) unless there is a successful legal challenge. For the
purposes of this section, a “successful legal challenge” shall mean a final court judgment which

prevents the City from selling or delivering Supplemental Water pursuant to this Agreement.

(d) City shall not be responsible for the legal defense of any challenge to the
Project or physical delivery of the water by Golden State, and as between City and Developer,
Developer shall bear the risk and expense of any such challenge, provided, however, that if such
a challenge is successful in terminating the Project, then Developer shall have the right to
terminate this Agreement and the City shall return the Purchase Price to Developer, provided that
the City may retain the Deposit if it has become non-refundable in accordance with Section 4(b).
City shall further have the right to retain the Expense Payment to compensate City for its

professional fees and administrative expenses in negotiating and approving this Agreement.

12, Service Area Integrity. Nothing in this Agreement is intended nor shall it be

interpreted to waive the right of City to provide water service to current or future areas within or

adjacent to its existing service area.

13.  Representations or Warranties of City. The City makes the following

representations, warranties and covenants to Developer:

(a) Power and Authority to Execute and Perform this Agreement. The City

has the power and authority to enter into this Agreement and to perform its obligations and all

necessary approvals and authorizations have been obtained.
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(b)  Enforceability. This Agreement constitutes a legal, valid and binding

obligation of the City, and is enforceable against the City in accordance with its terms.

14.  Representations or Warranties of Developer. Developer makes the following

representations, warranties and covenants to City:

(a) Power and Authority to Execute and Perform this Agreement. Developer

isa duly formed and in good standing in the State of

California. Developer has the power and authority to enter into this

Agreement and to perform its obligations and all necessary approvals and

authorizations have been obtained.

(b) Enforceability. This Agreement constitutes a legal, valid and binding

obligation of Developer, enforceable against Developer in accordance with its terms.

15. Termination. This Agreement shall terminate at the end of the Term.
Furthermore, this Agreement may be terminated upon exercise of any express right of
termination contained in this Agreement. If this Agreement is terminated prior to the expiration
of the Payment Date in accordance with the terms of Section 3, or this Agreement is terminated
as a result of a final court judgment invalidating either this Agreement or the Project in
accordance with the terms of Section 11, then the obligations of the parties hereunder shall

terminate and the parties shall have the rights and obligations set forth in those respective

sections.

16. Indemnity.

(a) Developer, its successors and assigns, shall hold harmless, defend and
indemnify the City, its officials, employees, agents, successors and assigns (all of which are
herein referred to as the “City Indemnified Parties”) from and against all liabilities, obligations,

claims, damages, losses, actions, judgments, suits, costs and expenses, including but not limited
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to reasonable attorneys’ fees (collectively, “Damages™), which may be imposed on, incurred by,
or asserted against the City Indemnified Parties as a result of (i) a breach of Developer’s
obligations; and (ii) the conduct of Developer’s operations associated with the extraction of
Supplemental Water and its subsequent delivery to the Project. Notwithstanding the foregoing,
in no event shall Developer be liable to indemnify a City Indemnified Party for (i) any Damages
resulting from the negligence, gross negligence, intentional act or wiliful misconduct of City; or
(ii) any third party claim challenging the City’s approval of this Agreement and/or the ability of
City to sell or deliver Supplemental Water pursuant to this Agreement which has been provided

for in Section 11. This indemnification shall survive termination of the Agreement.

(b) Promptly following notice of any “Third Party Claim” for which the City

is indemnified, the City shall notify Developer of such claim in writing. Developer shali
thereafter defend against such Third Party Claim, in consultation with the City, in such manner as
the Parties deem appropriate, including settlement on such terms as Developer and the City deem
appropriate. Developer shall select counsel of its choice. The City may also elect to have
separate representation at its sole discretion and cost. If Developer fails to promptly defend such
Third Party Claim, the City may defend the Third Party Claim in any manner it deems
appropriate and with counsel of its choice, including without limitation, settlement of the Third
Party Claim on terms the City deems appropriate, and to pursue such remedies as may be

available to the City against Developer.

17.  Remedies Not Exclusive. Remedies provided in this Agreement for enforcement

of its terms are intended and shall be construed as cumulative rather than exclusive and shall not
be deemed to deprive either Party from also using any other remedies provided by this

Agreement or by law,

18. No Transfer of Rights. The rights granted to Developer hereunder constitute the

right to take delivery of Supplemental Water only and shall not be interpreted as a sale, transfer,

or assignment of any of the City’s water rights.
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19. Subject to Applicable Law. The Parties acknowledge and agree that this

Agreement and the rights and obligations of the Parties shall be subject to the laws governing
municipal corporations as they now exist and as they may be amended or codified by the

Legislature of the State of California.

20. Entire Agreement. This Agreement contains the entire understanding between
Developer and the City with respect to its subject matter, and supersedes all prior agreements,
oral or written, and all prior or contemporaneous discussions or negotiations between Developer

and the City. This Agreement cannot be amended except in writing signed by both Parties.

21.  No Waiver. Any failure or delay on the part either Party to exercise any right
under this Agreement shall not constitute a waiver of the right, and shall not preclude such Party
from exercising or enforcing the right, or any other provision of this Agreement, on any

subsequent occasion.

22.  Notices. All notices or other communications required or desired to be given
pursuant to this Agreement shall be in writing and shall be hand-delivered, or mailed by certified
mail, return receipt requested, or sent by a reputable overnight courier service providing delivery
confirmation. Each such notice or communication shall be deemed to be duly given when hand-
delivered, or three (3) days after being mailed in any depository maintained by the United States
Postal Service, with prepaid postage, certified, return receipt requested or one (1) day after being
deposited for next day delivery with Federal Express or other courier. Each such notice or
communication shall be addressed to the Parties at their respective addresses set forth next to

their signatures below, or such other address as a Party notifies the other in writing.

23. Headings; Section References. Captions and headings appearing in this

Agreement are inserted solely as reference aids for the ease and convenience; they shall not be
deemed to define or limit the scope or substance of the provisions they introduce, nor shall they

be used in construing the intent or effect of such provisions.
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24, Separability. If any provision of this Agreement is finally determined by a court
to be invalid or unenforceable as written, the provision shall, if possible, be enforced to the
extent reasonable under the circumstances and otherwise shall be deemed deleted from this
Agreement. The other provisions of this Agreement shall remain in full force and effect so long

as the material purposes of the Agreement and understandings of the Parties are not impaired.

25.  Binding Effect Assignment. This Agreement shall be binding on and insure to

the benefit of the Parties, and thetr respective successors and permitted assigns. Developer shall
have the right to assign its rights under this Agreement (except for those rights required to be
assigned to Golden State pursuant to Section 8) with the written consent of City, provided,
however, that the City shall not unreasonably withhold such consent and further provided that the
assignee agrees to be bound by all of the obligations of Developer set forth herein.
Notwithstanding the foregoing, no assignment permitted hereunder or pursuant to Section 8 shall
permit the delivery of Supplemental Water to any property or development other than the Project

without the written consent of the City, in its sole and absolute discretion.

26. Attorneys Fees. In the event that any action or proceeding 1s brought to enforce

one or more of the terms of this Agreement, to restrain an alleged violation of this Agreement, or
to determine the validity of this Agreement or any part, the prevailing Party in any such action or
proceeding shall be entitled to recover from the other its reasonable costs and attorneys' fees, in
addition to any other remedies available to it in law or equity. If both Parties are successful in
one or more causes of action during any such proceeding, the costs and fees shall be apportioned

as determined by the court.

27. Force Majeure. If by reason of acts of God, earthquakes, floods, storms,
exploston, fires, labor troubles, strikes, insurrection, riots, acts of the public enemy, or federal,
state, or local law, order, rule, or regulation, either Party 1s prevented from complying with any
condition of this Agreement, then while so prevented the condition shall be suspended and the
Party shall be relieved of the obligation of complying with such covenant and shall not be liable
for damages for failure to comply with it. Any obligation of either Party shall be extended for as

long as it is so prevented from complying with any condition or covenant in the Agreement.
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. 28. Governing Law _and Venue. This Agreement is a contract governed in
accordance with the laws of the State of California. THE PARTIES HEREBY

AGREE THAT VENUE FOR ANY ACTION BROUGHT TO ENFORCE THE
TERMS OF THIS AGREEMENT SHALL BE IN A COURT OF COMPETENT
JURISDICTION IN THE COUNTY OF SANTA BARBARA, CALIFORNIA,
AND CONSENT TO THE JURISDICTION THEREOF.

[Signatures follow on the next page]
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IN WITNESS WHEREOF, the parties have executed this agreement as of the date first

written above. .

CITY: DEVELOPER:
City of Santa Maria

a California municipal corporation a California
By: By:

Name: Tim S. Ness Name:

Title: City Manager Title:

Address: 110 East Cook Street, Room 1 Address:

Santa Maria, CA 93454
Fax: 805.349.0657 Fax:
Phone: 805.925.0951, x200 Phone:

ATTEST:

City Clerk

APPROVED AS TO FORM:

Best Best & Krieger LLP

By:

Jill Willis, Special Counsel
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ADDENDUM TO SUPPLEMENTAL WATER PURCHASE AGREEMENT

This Addendum to Supplemental Water Purchase Agreement (“Addendum”) is made and

entered as of the _ day of , (“Effective Date™), by and between
, a California (“Developer™) and the City of Santa Maria,
California, a California Municipal Corporation (“City™).
A, and City are parties to that certain Supplemental Water Purchase
Agreement dated (“Agreement”).
B. and City have agreed to this Addendum to provide for a one (1)-

year extension of time in the Performance Period for Developer to make payment of
the Purchase Price and Expense Payment as provided in Section 4(d) of the
Agreement. In exchange for the extension, the parties agree that the initial Deposit
required by Section 4(b} of the Agreement be shall be deemed non-refundable to an
amount equal to 10% of the deposit amount not to exceed twenty five thousand
dollars, and Developer shall provide City with an additional Deposit, as provided
herein. All other terms and conditions of the Agreement, except those expressly
meodified herein, shall remain the same.

C. Defined terms which are not defined herein shall have the meaning set forth in the
Agreement.

NOW THEREFORE, in consideration of the mutual covenants set forth herein, and for other
good and valuable consideration, the receipt of which is hereby acknowledged,
and City agree as follows:

1. Performance Period. Pursuant to Paragraph 3(b) of the Agreement, the Performance
Period expires on , . Developer shall have a one (1)-year extension of the Performance
Period, until . (“Extended Performance Pericd”), to make payment of the Purchase Price

and Expense Payment as provided in Section 4(d) of the Agreement. Prior to expiration of the
extended performance period, developer may request an additional extension, which will be
considered on a case by case basts.

2. Deposit. The initial Deposit paid by Developer pursuant to Paragraph 4(b) of the
Agreement shall be deemed non-refundable to an amount equal to 10% of the deposit amount not to
exceed twenty five thousand dollars upon expiration of the initial Performance Period, or ,
__ . The initial Deposit shall be applied as a credit against payment of the Purchase Price. Within
five (5) business days of the expiration of the initial Performance Period, Developer shall provide
payment to the City of an additional Deposit of 10% of the Purchase Price for the Supplemental
Water, The additional Deposit shall be applied as a credit against payment of the Purchase Price and
shall be subject to the terms and conditions of the Agreement. The additional Deposit shall be
refundable as provided in Paragraph 4(c). If payment of the Purchase Price and Expense Payment has
not been made by the end of the Extended Performance Period, the Agreement, including this
Addendum, shall terminate and the City shall retain the additional Deposit.

3. Effect of Addendum. Except as specifically modified in this Addendum, all
provisions of the Agreement shall continue in full force and effect, including without limitation, all
pricing terms and other conditions, and nothing contained in this Addendum shall be construed as
modifying, releasing, altering, or affecting the Agreement. Upon the effectiveness of this Addendum,
each reference in the Agreement to "this Agreement”, "hereunder”, "herein”, "hereof", or words of
like import referring to the Agreement shall mean and be a reference to the Agreement as modified by

this Addendum.




4, Govemning Law. This Addendum shall be deemed to be a contract under and subject
to and shall be construed for all purposes and in accordance with the laws of the State of California.

5. Entire Addendum. This Addendum contains the entire agreement of the parties
hereto with respect to the modification of the Agreement described herein. Nothing contained in this
Agreement shall be construed or interpreted to place any good faith or other obligation on either party
to enter into or conclude a long term replacement for the Agreement.

6. Counterparts. This Addendum may be executed in two counterparts, each of which
shall be deemed an original and all of which together shall constitute one and the same instrument.

[signature page follows]
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. IN WITNESS WHEREOF, the parties have hereunto set their hands on the day and year first
‘ above written.

DEVELOPER:

a California

By:

CITY:

City of Santa Maria, California,
a California Municipal Corporation

By:
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ADDENDUM TO SUPPLEMENTAL WATER PURCHASE AGREEMENT

This Addendum to Supplemental Water Purchase Agreement (*“Addendum”) is made and entered
as of the _ day of , _ (“Effective Date”), by and between ,a
California (“Developer”) and the City of Santa Maria, California, a California Municipal

Corporation (“City™).

A and City are parties to that certain Supplemental Water Purchase
Agreement dated (“Agreement”).
B. and City have agreed to this Addendum to provide for a one (1)-year

extension of time in the Performance Period for Developer to make payment of the
Purchase Price and Expense Payment as provided in Section 4(d) of the Agreement. In
exchange for the extension, the parties agree that the initial Deposit required by Section
4(b) of the Agreement shall be deemed non-refundable not to exceed twenty five
thousand dollars, and Developer shall provide City with an additional Deposit, as
provided herein. All other terms and conditions of the Agreement, except those expressly
modified herein, shall remain the same.

C. Defined terms which are not defined herein shall have the meaning set forth in the
Agreement,

NOW THEREFORE, in constderation of the mutual covenants set forth herein, and for other
good and valuable consideration, the receipt of which is hereby acknowledged, and
City agree as follows:

1. Performance Period. Pursuant to Paragraph 3(b) of the Agreement, the Performance
Period expires on , __ . Developer shall have a one (1)-year extension of the Performance
Period, until , ___ (“Extended Performance Period™), to make payment of the Purchase Price and

Expense Payment as provided in Section 4(d) of the Agreement. Prior to expiration of the extended
performance period, developer may request an additional extension, which will be considered on a case

by case basis.

2. Deposit. The initial Deposit paid by Developer pursuant to Paragraph 4(b) of the
Agreement shall be deemed non-refundable not to exceed twenty five thousand dollars upon expiration of
the initial Performance Period, or , . The initial Deposit, not to exceed twenty-five

thousand dollars, shall be applied as a credit against payment of the Purchase Price. Within five (5)
business days of the expiration of the initial Performance Period, Developer shall provide payment to the
City of an additional Deposit of 10% of the Purchase Price for the Supplemental Water, The additional
Deposit shall be applied as a credit against payment of the Purchase Price and shall be subject to the terms
and conditions of the Agreement. The additional Deposit shall be refundable as provided in Paragraph
4(¢c). 1f payment of the Purchase Price and Expense Payment has not been made by the end of the
Extended Performance Period, the Agreement, including this Addendum, shall terminate and the City

shall retain the additional Deposit.

3. Effect of Addendum. Except as specifically modified in this Addendum, alf provisions of
the Agreement shall continue in full force and effect, including without limitation, all pricing terms and
other conditions, and nothing contained in this Addendum shall be construed as modifying, releasing,
altering, or affecting the Agreement. Upon the effectiveness of this Addendum, each reference in the




Agreement to "this Agreement", "hereunder”, "herein", "hereof", or words of like import referring to the
Agreement shall mean and be a reference to the Agreement as modified by this Addendum.

4. Governing Law. This Addendum shall be deemed to be a contract under and subject to
and shali be construed for all purposes and in accordance with the laws of the State of California.

5. Entire Addendum. This Addendum contains the entire agreement of the parties hereto
with respect to the modification of the Agreement described herein. Nothing contained in this Agreement
shall be construed or interpreted to place any good faith or other obligation on either party to enter into or
conclude a tong term replacement for the Agreement.

6. Counterparts. This Addendum may be executed in two counterparts, each of which shall
be deemed an original and all of which together shall constitute one and the same instrument.

IN WITNESS WHEREOQF, the parties have hereunto set their hands on the day and year first
above written.

DEVELOPER:

a California

By:

CITY:

City of Santa Maria, California,
a California Municipal Corporation






